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Course Participant: 
 
Re: Administrative Justice for Decision Makers 
 
There are many administrative tribunals in British Columbia; no two are alike. However, administrative justice 
issues are common to all tribunals. This course is designed to explore those common elements and to enhance your 
ability to conduct fair hearings and write well-reasoned decisions. To accomplish this, many of the course exercises 
are framed around a fictitious tribunal — The Revitalization Fund Appeal Tribunal. This fictitious tribunal is 
designed to not resemble any particular tribunal, but has common elements (and problems) often encountered by 
all tribunals. 

 
You will be appointed as a member of this tribunal for the duration of this course and will participate in hearing 
and deciding an appeal.  
 
The following are enclosed with this letter: 
 

 your notice of appointment to the tribunal 

 a background summary of the tribunal 

 a copy of the Arts and Crafts Revitalization Act 

 the Rules and Practices for the Appeal Tribunal 

 a Code of Conduct for tribunal members 

 policies of the Revitalization Fund Distribution Branch 

 an introduction to Administrative Law for new tribunal members  
 
Please review these materials prior to the course. You do not need to bring a copy of them to the course as you will 
receive a link to access the course material prior to starting. 
 
 
The course is organized in four sessions: 
 

I. Administrative Law & the Principles of Procedural Fairness (morning day 1)  
II. Conducting Fair Hearings & Evaluating Evidence (afternoon day 1) 

III. Decision Making & Decision Writing (morning day 2) 
IV. Ethical and Adjudicative Challenges for Decision Makers (afternoon day 2) 

 
Attached to this letter is an agenda for the two days and four sessions listing start and finish times and break times 
for your reference. Lunch is included for both days.    
 
The course will start promptly at 9:00 a.m. on the first day and 8:30 a.m. on the second day. 
 
We look forward to your enthusiastic participation and your thoughtful evaluation of the course content at the 
completion of the course.  
 
Yours truly, 
 
 
 
Course Coordinator 
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Ministry of Arts, Crafts and Community Development 

 
 
 
Re: Revitalization Fund Appeal Tribunal 
 
I am pleased to confirm your appointment as member of the Revitalization Fund Appeal 
Tribunal for a two-year term. 
 
You will be remunerated on a per diem basis in accordance with Treasury Board Directive 1/17 
and will be reimbursed for all necessary Tribunal-related expenses.  
 
I am confident that you will make a valuable contribution to the work of the Tribunal and trust 
that you will find the work of the Tribunal to be both interesting and enjoyable.  
 
Sincerely, 
 
 
Arthur K.D. Kraft 
Minister 
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SCENARIO BACKGROUND 

Introduction 
 
The government ran on a platform of promoting and supporting arts and crafts organizations 
affected by a downturn in the economy. Among other measures, it introduced legislation 
providing financial assistance to the arts and crafts community. The legislation is called the Arts 
and Crafts Revitalization Act (the “Act”). The purpose of the Act is to provide financial grants 
through the Arts and Crafts Revitalization Distribution Fund (the “Fund”) to promote the 
development and survival of these organizations and businesses.   
 
Because rural areas in the province were hit hardest by the downturn, arts and crafts groups in 
these areas are eligible to receive the largest maximum grants. The Act requires that priority 
access to the Fund be provided to arts and crafts organizations in communities that were most 
adversely affected by the downturn (“high-impact communities”), while access to the remainder 
of the Fund may be distributed to arts and crafts organizations in non-high impact communities. 
 
The Act also provides that the maximum grant is $20,000 for arts organizations, and $10,000 
for crafts organizations. 
 
The Revitalization Fund Distribution Branch 

 
Persons may apply to a branch of government authorized by the Minister to administer the 
Fund.  The branch must publish applications, receive submissions and make a decision 
respecting eligibility for a grant, and publish its decisions.  An appeal by an affected person 
from a decision of the branch lies to the Revitalization Fund Appeal Tribunal. 
 
The Revitalization Fund Appeal Tribunal  

 
The Revitalization Fund Appeal Tribunal (the “Tribunal”) is designed to provide an expedited 
internal appeal process to adjudicate disputes regarding the allocation and distribution of grants. 
It may determine whether an organization is predominately an arts or a crafts organization, 
among other things. The Tribunal is composed of a full-time chair, two full-time vice chairs, 
and four part-time members — two with a background and expertise in art-related matters and 
two in crafts-related matters. The chair assigns appeals to three member panels generally 
composed of either the chair or a vice chair and a representational member with a background 
in the arts sector and one from the crafts sector. All seven members of the Tribunal are OIC 
appointments.   
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ARTS AND CRAFTS REVITALIZATION ACT 

 

SBC 2017, CHAPTER 11 
 

Contents 
 
Section 

1 Definitions 
2 Purpose 

Part 1  The Revitalization Fund 

3 Fund established 
4 Distribution of fund 
5 Amount of grant 
6 Eligibility for Grant 

Part 2 The Revitalization Fund Appeal Tribunal 

7 Appeal tribunal established 
8 Panels 
9 Quorum 
10 Proceedings 
11 Powers and Jurisdiction 
12 Decisions Final 

Part 3  General  

13 Application of the Administrative Tribunals Act 
14 Regulations 
15 Effective Date 
 

 
HER MAJESTY, by and with the advice and consent of the Legislative Assembly of the 
Province of British Columbia, enacts as follows: 
 
Definitions 

 
1 In this Act: 
 
“appeal tribunal” means the tribunal established under Part 2 of the Act to hear appeals 

from decisions of the branch; 
 
“art”  means a product consisting of an aesthetically pleasing arrangement 

of elements having intrinsic artistic merit; 
 
“arts organization”  means an organization or business whose predominant activity is 

producing and/or selling art; 
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“branch”  means the department of government authorized by the minister to 
administer the fund under this Act; 

 
“crafts”  means products made by hand through the application of manual skill 

having a functional purpose;  
 
“crafts organization”  means an organization or business whose predominant activity is 

producing and/or selling crafts; 
 “fund”  means a sum of money allocated annually from the consolidated 

revenue fund for the purpose of funding grants to art and crafts 
organizations established under this Act ; 

 
“grant”  means a sum of money given by the branch to an arts or crafts 

organization; 
 
“high impact area”  means an area of the province designated as such by the board and 

which has been adversely affected by the downturn in the economy;  
 
“minister”  means the minister responsible for culture and sports; 
 
“rural area” means an area of the province designated as such by the lieutenant 

governor in council; and 
 
“urban area” means an area of the province designated as such by the lieutenant 

governor in council. 
 
Purpose 

 

2 (1) The purpose of this Act is to assist arts and crafts organizations in the province to 
achieve sustainability. 

 
(2) The provisions of this Act must be interpreted in a manner consistent with the 

purpose of this Act.  
 

Part 1 

The Revitalization Fund 

Fund established 

 

3 (1) There shall be an Arts and Crafts Revitalization Fund.   
 

(2) The Lieutenant Governor in Council must set aside a sum of money from the 
consolidated revenue fund on April 1 in each year to be used to pay grants to arts 
and crafts organizations. 
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(3) Despite subsection 2, the fund established under this section must be no less than 
one million dollars but must not exceed one percent of the annual provincial 
surplus in the preceding fiscal year. 

 
 

Distribution of fund 

 

4  (1) The branch must distribute all grants to arts and crafts organizations by no later 
than July 31 of the year in which the fund was allocated. 

 
(2) The branch must give priority to applications submitted by arts and crafts 

organizations located in high-impact areas. The branch may distribute grants to 
arts and crafts organizations in non-high-impact areas but such distribution must 
not exceed 10 percent of the opening value of the fund. 

 
(3) Any money in the fund not distributed by July 31 in the year the fund was 

allocated may be distributed by the branch equally among all municipalities in the 
province for the purpose of developing arts and crafts in their communities. 

 
(4) Subsections (1) and (3) do not apply if an application is subject to an appeal to the 

appeal tribunal. 
 
Eligibility for Grant 

 
5. (1) The branch must make policies respecting eligibility for and distribution of 

grants and may, 
(a)   develop and approve application forms; 
(b) develop and approve eligibility criteria for receiving maximum grant 
amounts; 
(c) develop and approve policies respecting confidentiality; 
(d) designate policies that are binding on the branch and appeal tribunal; 
(e) approve the manner in which approved polies are to be published. 

 
(2) The branch has the power and authority to determine whether an applicant is 

eligible for a grant and the amount of grant to be received by an eligible applicant 
arts or crafts organization. 

 
(3) A decision of the branch may be appealed to the appeal tribunal within 14 days of 

the date of the decision. 
 

Amount of grant 
 
6  (1) Every arts organization in a high-impact rural area is eligible to apply for and 

receive a grant up to a maximum of $20,000 in one year. 
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(2) Every crafts organization in a high-impact rural area is eligible to apply for and 
receive a grant up to a maximum of $10,000 in one year. 

 
(3) Every arts and crafts organization in a high-impact urban area is eligible to apply 

for and receive a grant of up to a maximum of $5,000 in one year. 
 

(4) Every arts or crafts organization may apply for the maximum grant amount on 
such terms as the board may provide. 

 
Part 2 

 

The Revitalization Fund Appeal Tribunal 

Appeal tribunal established 

 
7   (1) There shall be an appeal tribunal known as the Revitalization Fund Appeal 

Tribunal. 
 

(2) The appeal tribunal shall consist of a chair, vice chairs and other members equal 
in number representative of arts and crafts respectively. The chair, vice chairs 
and members shall be appointed by the Lieutenant Governor in Council on the 
recommendation of the minister following a merit-based selection process. 

 
(3) The chair may designate one of the vice chairs to act in the chair’s absence, and 

while so acting the vice chair has the power and authority of the chair. 
 

(4) The Chair may designate a member to act as registrar of the appeal tribunal. 
 
(5) The registrar may decide procedural and preliminary issues and the decision of 

the registrar is the decision of the appeal tribunal. 
Panels 

 
8 (1) The chair may establish one or more panels of the appeal tribunal and each panel 

has the power and authority of the appeal tribunal in matters referred to the panel 
by the chair or coming before it under rules of the appeal tribunal made under 
this Act. 

(2) A panel of the appeal tribunal shall consist of 
 
(i) the chair and two vice chairs, 
(ii) three vice chairs, or 
(iii) the chair or a vice chair, and one member representative of arts and one 

member representative of crafts.  
 

Quorum 

 
  9 (1) A panel of the appeal tribunal shall not proceed with a matter unless a quorum is 

present and remains present throughout the proceeding. 
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(2) A quorum of a panel consists of all members of the panel, including the chair or 

vice chair. 
Proceedings 

 
10 (1) The chair shall preside at proceedings of the appeal tribunal and all panels of 

which he or she is a member, and a vice chair shall preside over all other panels. 
 

(2) The decision of a majority of the members of the appeal tribunal or of a panel 
present at a proceeding is the decision of the appeal tribunal or panel, but if there is 
no majority, the decision of the chair or presiding vice chair governs. 

 
Powers and jurisdiction 

 
11   (1) The appeal tribunal has the power and authority to confirm, cancel or vary a 

decision of the branch. 
 

(2) The appeal tribunal has the exclusive jurisdiction to determine all questions of 
law and fact arising in an appeal from a decision of the branch. 

 
(3) The appeal tribunal is not bound by precedent and must make its determination 

on the merits and justice of each case, but in so doing the appeal tribunal must 
apply any binding policy of the branch that is applicable in the case. 

 
(4) The appeal tribunal may direct the branch to reimburse an applicant for the 

expenses incurred in obtaining expert reports for use in an appeal in cases where 
no costs are awarded. 

 
Decisions final and not open to review 

 
12 A decision of the appeal tribunal under this Act is final and binding and is not 

open to question or review in a court on any grounds. 
 

Part 3  

 

General 

 
Application of the Administrative Tribunals Act 

 
13 The following sections of the Administrative Tribunals Act apply to the appeal 

tribunal: 1, 2, 3, 7 to 15, 18, 19, 20, 21, 23, 24, 25, 29 to 42, 44, 47, 48, 49, 51 to 
58, 60, and 61. 
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Regulations  
 

14. The Lieutenant Governor in Council may make regulations defining the 
following: 

 (a) rural and urban areas;  
 (b) high impact areas 

 

Effective date 

 
15 This Act shall come into force on a date designated by the Lieutenant Governor 

in Council by regulation 
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Arts and Crafts Revitalization Act 

 

ARTS AND CRAFTS REVITALIZATION REGULATION 
 

B.C. Reg. 17/2017 Deposited February 15, 2017 

 

O.C. 1001/2017 effective April 1, 2017 
 

Contents 
 

Section 1  Definitions 
Sections 2-5 Designations 
Section 6  Effective Date 

 

Definitions 

 
1  In this regulation: 
 
“Act” means the Arts and Crafts Revitalization Act, and 
 
“area” means the local municipal area as defined in the Arts and Crafts Revitalization 
Regulation, or such other area as the board may determine from time to time. 
 
“local municipal area” means a municipality, district, township or other incorporated or 

unincorporated local government division but does not include the 
Greater Vancouver Regional District or the Greater Victoria Capital 
Region. 

 
Designations 

 
2 The Lieutenant Governor in Council designates all local municipal areas with a 

population of 5,000 or less as a rural area for the purposes of the Act.  
 
3 The Lieutenant Governor in Council designates all local municipal areas with a 

population of more than 5,000 as an urban area for the purposes of the Act.  
 
4. An area shall be considered to be a high-impact area if the unemployment rate as 

recorded by Statistics Canada at the time an application for a grant is made is over 8%. 
 
 
5. The population of an area shall be determined based on the official population as shown 

in the records of Statistics Canada at the time an application for a grant is made.  
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Effective date 

 
6 The Act and this Regulation shall come into effect on April 1, 2017.  
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Revitalization Fund Appeal Tribunal 
 

Rules and Practices 
 

Who May Appeal 

Only persons directly affected by a decision of the branch may appeal. 
 

How to Appeal 

An appeal may be initiated by filing a notice of appeal with the tribunal either electronically or 
by mail sent to the tribunal’s offices.  

Content 

A notice of appeal must: 
(a) be made in writing, 
(b) identify the decision being appealed, 
(c) state why the decision should be changed, 
(d) state the outcome requested, 
(e) contain the name, address and telephone number of the appellant, and if the appellant has an 

agent to act on the appellant’s behalf in respect of the appeal, the name of the agent and a 
telephone number at which the agent may be contacted during regular business hours, 

(f) include an address for delivery of any notices in respect of the appeal, and 
(g) be signed by the appellant or the appellant’s agent. 
 

Incomplete Notice of Appeal 

Where the notice initiating the appeal does not contain all the necessary information and the 
appeal tribunal does not receive the additional information within 10 days, the appeal may be 
dismissed after giving the appellant an opportunity to make a submission [s. 31(2), ATA].  
 
Representatives 

Section 32 of the ATA allows a party to be represented by counsel or an agent. 
 

Respondents and Other Participants 

The tribunal must notify other arts and crafts organizations of an appeal and may allow other 
arts and crafts organizations to participate where a case involves an important issue or affects 
their interests. Participating respondents are entitled to the following: 
(a) copies of all written documentation obtained during the appeal process, 
(b) notice of an oral hearing (if one is held), and 
(c) an opportunity to file new evidence and written submissions. 
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Registrar’s Authority 

The Registrar has the authority, in any appeal, to consider: 
(a) whether the appeal should proceed by written submissions or an oral hearing, by 

teleconference, videoconference, or other electronic means, 
(b) whether to convene a pre-hearing conference, 
(c) whether to require pre-hearing disclosure of evidence, 
(d) who should participate, 
(e) the requirements for any oral hearing (date, location, duration, interpreter), 
(f) whether other evidence should be requested, and 
(g) whether there should be a pre-hearing examination of a party on oath or affirmation or by 

affidavit. 
(h) make any other orders for the effective and efficient management of an appeal. 
 

Time frame for Decision 

The appeal tribunal must make its decision within 30 days after completing its hearings. 
 

Panels 

The chair must establish the panels. A panel has the power and authority of the appeal tribunal 
in considering an appeal. Appeals will normally be heard by a three-member panel. There are 
two types of three-member panels: 
(a) a non-representational panel, consisting of the chair or a vice chair acting as the presiding 

member, plus two vice chairs; and 
(b) a representational panel, consisting of the chair or a vice chair acting as the presiding 

member, plus one member with experience in arts and one member with experience in 
crafts. 

 

Admissibility of Evidence 

The appeal tribunal may accept information it considers relevant, necessary and appropriate, 
whether the information would be admissible in a court. Panels may exclude any information 
that is unduly repetitious. Admissibility is subject to the provisions of any other act expressly 
limiting the extent to which or purpose for which any evidence may be admitted or used. Panels 
cannot admit anything that would be inadmissible in court based on privilege under the law of 
evidence. 
 

Categories of Privilege 

The recognized categories of privilege are solicitor-client privilege, litigation privilege, 
matrimonial privilege, public-interest immunity, settlement-negotiation privilege, privilege 
against self-incrimination, and police informer privilege. Certain communications may also be 
found to be privileged on a case-by-case basis if the communications originate in a confidence 
that they will not be disclosed, the element of confidentiality is essential to the full and 
satisfactory maintenance of the relationship between the parties, the relationship must be one 
which, in the opinion of the community, ought to be diligently fostered, and the injury to the 
relationship resulting from the disclosure must be greater than the benefit to be gained related to 
the correct disposition of the appeal. 
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Evidence Received in Confidence 

Panels may direct that all or part of the evidence, either oral or written, be received in 
confidence to the exclusion of parties, on terms the panel considers necessary, in the interests of 
the proper administration of justice. 
 

Expert Evidence 

Expert evidence is opinion evidence given by any person whom the panel finds to be an expert, 
based on the person’s qualifications. Sections 10 and 11 of the Evidence Act, Revised Statues of 
British Columbia (R.S.B.C.) 1996, c. 124, set out the court rules for admitting expert evidence. 
 
Orders for the Production Evidence 

At any time before or during a hearing, the appeal tribunal or the Registrar may order a person: 
(a) to attend an oral or electronic hearing to give relevant evidence on oath or affirmation or in 

any other manner that is admissible and relevant to an issue in an appeal; or 
(b) to produce an admissible, relevant document or other thing in a person’s possession or 

control. 
 
Panels or the Registrar may issue an order on their own initiative, or at the request of a party. 
Parties requesting an order will be asked to provide the following information in writing: 
(a) the name and address of the witness or person in possession of the documents or things, and 

the exact documents or things requested; 
(b) the relevance of the evidence to the issue under appeal; 
(c) whether the witness is willing to attend, or the person is willing to produce the documents or 

things and, if not, why not. 
 
A person served with an order compelling their attendance at a hearing is entitled to conduct 
money payable by the requesting party at the time of service (British Columbia Supreme Court 

Rule 40(38)). A witness is not obligated to attend if the conduct money is not paid. A person 
served with an order compelling the production of documents is entitled to payment of the 
reasonable costs of copying and delivery payable in advance by the requesting party. 
 
If a person fails to comply with an order, the appeal tribunal may apply to the Supreme Court 
for an order directing compliance. If a person summoned as a witness fails to attend a hearing, 
take an oath or affirmation, answer questions or produce the records or things in their 
possession, the appeal tribunal may apply to court for committal of that person for contempt. 
 
The appeal tribunal may order depositions of witnesses (in or out of province) in accordance 
with the Supreme Court Rules. 
 
 

 

Oral Hearings 
The appeal tribunal holds oral hearings in various locations throughout British Columbia. The 
appellant must be prepared to proceed with the scheduled hearing. The parties will normally be 
given at least one week’s notice of the hearing date. If parties request a change of date, it may 
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be granted. Where the oral hearing is rescheduled at the request of the parties, further date 
changes will be made only for exceptional circumstances. 
 

Respondent Failure to Appear for a Hearing 

If a respondent fails to attend an oral hearing, they will be deemed to have waived their right to 
participate further in the appeal unless the appeal tribunal is satisfied that the respondent was 
unavoidably prevented from attending the hearing.  
 
Appellant Failure to Appear for a Hearing 

If an appellant fails to appear for an oral hearing, the panel may dismiss the appeal.  

Adequate Reasons 

Failure to appear at an oral hearing without prior notice would normally only be justified by a 
personal emergency or other serious and unforeseen circumstance which prevented the 
appellant from attending the hearing and from notifying the appeal tribunal, in advance, of the 
situation. Acceptable reasons would include a personal or family emergency that could not have 
been predicted, or other compelling, unpredictable situations. Other examples could include a 
motor vehicle accident on the way to the hearing; admission to hospital for emergency health 
care; acute physical or mental disability; or death of a family member on or immediately before 
the day of the hearing.  
 

Inadequate Reasons 

Panels will generally not consider the following as adequate reasons for failing to attend an oral 
hearing without notice: 
(a) concern about jeopardizing current employment by taking time off for the hearing; 
(b) a non-emergency medical situation, such as a cold or flu; 
(c) misunderstanding the hearing notice; 
(d) forgetting about the hearing, or oversleeping on the day of hearing; 
(e) failure to receive the hearing notice, where this resulted from the appellant’s failure to notify 

of their change of address; 
(f) important personal activities (preparations for a wedding, divorce or funeral, care of sick 

family members, administering an estate, and so on); or 
(g) vacation. 
 



Administrative Justice for Decision Makers - Pre-reading 
Revised 2017   

19 

Panel Discretion 

Despite the inadequacy of the reasons for not appearing, panels have the discretion to 
reschedule the hearing where the panel considers that the appeal should be addressed on the 
merits despite the failure to appear where, for example, the issue under appeal is very 
significant and credibility is a central issue.  
 
Summary Dismissal 

If a party fails to comply with an order or rule of practice and procedure, the appeal tribunal 
may, after giving notice to that party, either: 
(a) schedule a written, electronic or oral hearing; 
(b) continue with the appeal and make a decision based on the evidence before it, with or 

without providing an opportunity for submissions; 
(c) dismiss the application. 
 

Who May Attend 

Oral hearings are open to the public. The panel has the discretion to exclude members of the 
public, including the media, from attending an oral hearing. The panel will generally exclude 
witnesses from the hearing room until the panel is ready to hear their evidence. 
 

Witnesses 

Panels can place greater weight on the evidence of a witness if they did not hear the evidence of 
other witnesses. If a person was present in a hearing while another witness gave evidence, the 
panel may give less weight to their evidence. A party may ask the panel to issue an order 
compelling the attendance of another party who is not participating in the hearing. Where a 
party is a limited company, an officer or employee of the company may be required to give 
evidence on behalf of the company.  
 

Affirmation or Oath 

Witnesses, including the parties to an appeal, will usually be required to give evidence under 
affirmation or oath. This involves a solemn promise, in a form binding on the conscience of the 
witness, to tell the truth. 
 

Interpreters 

The appeal tribunal should be notified of the need for an interpreter when the oral hearing is 
requested. Where the panel believes that an interpreter is necessary and none is present, the 
hearing should be rescheduled.  
 

Written Pre-Hearing Submissions 

A written submission or evidence received before the date of hearing will be provided to all 
participating parties. 
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Record of the Hearing 

The appeal tribunal is authorized to tape record or transcribe its hearings [s. 35(1), ATA]. 
Where practical, the appeal tribunal will record oral hearings. The recording constitutes part of 
the record of the proceeding. Written transcripts are not provided, except where the panel 
determines that a transcript of specific evidence is necessary. 
 
Responsibilities of the Presiding Member 

It is the responsibility of the presiding member to maintain order during the hearing. 
 
Procedure at the Hearing 
Section 38 of the ATA provides that a party may call and examine witnesses, present evidence 
and submissions and cross-examine witnesses as reasonably required by the appeal tribunal for 
a full and fair disclosure of all matters relevant to the issues on the appeal. The panel has the 
right to control this examination for relevance. The panel may also question any witness who 
gives oral evidence. Oral hearing procedures may vary depending on the circumstances of a 
particular case. The presiding member will usually swear in or affirm each witness immediately 
before the witness gives their evidence.  
 
The following sequence will generally be followed in a hearing: 
(a) the presiding member will introduce the panel, explain the role of the appeal tribunal, and 

ask other persons in attendance to introduce themselves and explain their role in the hearing; 
(b) the panel will exclude witnesses, where appropriate, until they are called upon to give 

evidence; 
(c) the panel will identify the decision under appeal, and, where necessary, clarify the issues 

under appeal;  
(d) the appellant or appellant’s representative will present their case, including a brief statement 

of the remedy sought and grounds for the appeal, followed by the evidence; 
(f) a respondent may question the appellant’s witnesses on any relevant matter; 
(g) the panel may question the appellant’s witnesses on any relevant matter; 
(h) a respondent or the respondent’s representative may present evidence; 
(i) the appellant may question the respondent’s witnesses on any relevant matter; 
(j) the panel may question the respondent’s witnesses on any relevant matter; 
(k) the appellant may be given the opportunity to present additional evidence to respond to new 

evidence introduced by the respondent; 
(l) the appellant will make submissions based on the evidence before the panel. 
(m) the respondent will make submissions; 
(n) the appellant may respond to the respondent’s submissions; 
(o) the panel will close the hearing and state that a written decision will be sent to the parties.  
 
The panel may make orders or give directions to maintain order at the hearing, and may [s. 
48(1) and (3), ATA] impose restrictions on a person’s continued participation in or attendance 
at a hearing or exclude a person from further participation in or attendance at a hearing until the 
order is reversed. If any person refuses or fails to comply with an order or direction under 
section 48 of the ATA, the appeal tribunal may call on a peace officer to enforce the order or 
direction [s. 48(2), ATA] or apply to the court to commit the person for contempt of the order or 
direction [s. 49(2), ATA]. 
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Post-Hearing Submissions 

Where an oral hearing is held, panels will not accept additional written submissions after the 
hearing unless the additional submission was requested or agreed to by the panel.  
 
Disclosure of Post-Hearing Submissions 

If a panel accepts submissions following a hearing, the new material must be disclosed to all 
participating parties who attended the oral hearing. The other party will generally have an 
opportunity to respond.  
 
Late or Unsolicited Submissions 

A panel may decide not to consider late or unsolicited submissions.  
 
Disclosure of Post-Hearing Evidence Obtained by the Panel 

A panel must disclose post hearing submissions and evidence to parties for comment.  
 

Notice of Decision 

The appeal tribunal will send each party a copy of its final decision [s. 52(1), ATA] as well as 
any amendments or addenda to the final decision. A party may file a certified copy of the final 
decision with the Supreme Court. A filed decision has the same force and effect, and all 
proceedings may be taken on it, as if it were a judgment of the Supreme Court. 
 
Publication of Decisions 

Appeal tribunal decisions, along with any amendments or addenda, will be posted on its internet 
site in a searchable form. 
 

Corrections to Final Decisions 

A panel may, on request by a party or on the panel’s own initiative, amend a final decision to 
correct any of the following: 
(a) a clerical or typographical error; 
(b) an accidental or inadvertent error, omission, or other similar mistake; 
(c) an arithmetical error made in a computation. 
 

Clarifications 

Within 10 days after being served with a final decision, a party may apply to the panel for 
clarification of the decision. The panel may amend the decision if it considers that the 
amendment will clarify its decision.  
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REVITALIZATION FUND APPEAL TRIBUNAL  

CODE OF CONDUCT FOR MEMBERS 

 

General 

This Code establishes reasonable, minimum expectations governing the professional and ethical 
responsibilities of members to enhance public confidence in their integrity and fairness of all 
members (including the chair, vice chairs, and members appointed under section 8(2) of the 
Act. Each member of the appeal tribunal must ensure his or her own compliance with this Code. 
Members also have an obligation to bring to the attention of another member any circumstance 
that raises a reasonable apprehension of a contravention of this Code by a member. Members 
who fail to comply with this Code may be subject to disciplinary action up to and including 
dismissal. 
 
Confidentiality 

In accordance with section 30 of the ATA, members must not disclose confidential information 
except as may be necessary to discharge their obligations under the Act or when required by 
law. Section 55(1) of the ATA provides that members must not be required to give evidence in 
any proceeding, other than a criminal proceeding, about records or information obtained in the 
discharge of their duties under the Act or the ATA. Inquiries from the media must be referred to 
the chair. 
 

Natural Justice 

Disclosure for the purpose of complying with the requirements of natural justice is necessary to 
the discharge of appeal tribunal’s obligations under the Act. 
 

Decision-Making Responsibilities 

Members must approach each hearing and determination of every appeal with a mind genuinely 
open to persuasion by convincing evidence and argument on every issue. Where a member is 
unable to agree with the majority of the panel, that member should prepare a reasoned dissent in 
a timely fashion. 
 
Code of Conduct for Oral Hearings 

(a) Members will approach every hearing with an open mind on every issue, and will avoid 
doing or saying anything that could cause any person to think otherwise. 

(b) Members will treat all participants in the hearing process with courtesy and respect. 
(c) Members will make every effort to ensure that all participants treat each other with courtesy 

and respect. 
(d) Members will allow parties reasonable latitude to present their case without interruption, 

subject to the presiding member’s obligation to control the hearing for relevance and to 
ensure that the procedure is fair. 

(e) Members will explain the hearing procedure and the issues to be decided. 
(f) Members must not communicate about the proceeding, directly or indirectly, with any party, 

representative, or witness, except in the presence of all parties and/or their representatives. 
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Conflict of Interest/Reasonable Apprehension of Bias 

Members must avoid all real or apparent conflicts of interest and must arrange their private 
affairs in a manner intended to avoid the possibility of a real or apparent conflict of interest 
arising in their role with the appeal tribunal. A conflict of interest arises when a member’s 
relationships, financial interests, or activities inhibit, or may reasonably be thought to inhibit, 
the impartial discharge of his or her obligations as a member. A member must not participate in 
a proceeding where the member has (or has had within the last six months) a significant or close 
personal, professional, or business relationship with a party, a party’s representative, or witness 
to a proceeding. For greater certainty, a “conflict of interest” occurs when a member has a 
personal interest (either pecuniary or non-pecuniary), relationship, or association (past or 
present) that impairs the member’s ability to discharge her/his duties fairly and impartially. An 
“apparent conflict of interest” exists when a reasonable, well-informed person could have a 
reasonable perception or apprehension that the existence of a personal attitude, interest (either 
pecuniary or non-pecuniary) relationship or association (past or present) could impair the 
member’s ability to discharge their duties fairly and impartially; 
 
On recognizing a possible conflict or bias issue, the member should consider whether it would 
be appropriate to withdraw. This may involve discussion with other panel members or the chair.  
 

Procedure 

A member who believes they have a real or apparent conflict of interest related to a proceeding 
must advise the parties immediately. A party making an allegation of bias or conflict of interest 
must provide details in writing to the panel of the evidence and argument it relies upon to 
establish the allegation. At the panel’s option, the details may be presented orally. If, after 
considering that evidence and argument and any evidence and argument the other parties 
present on the issue, the panel determines that a real or apparent conflict of interest exists, the 
panel will be reconstituted. If the panel concludes that neither a real nor apparent conflict of 
interest exists, the panel must inform the parties in writing and provide reasons. Where the 
possibility of a conflict of interest or bias becomes apparent to a member during a hearing, the 
member must identify the potential problem to all the parties and invite oral submissions on the 
matter. The panel may adjourn to reach an oral or written decision on the matter, or the member 
may withdraw from the proceeding if the member considers it appropriate. Alternatively, the 
parties may consent to the member proceeding with the oral hearing. If a member withdraws 
from a proceeding on the basis of a real or apparent conflict of interest, the member must not 
participate in any manner in the proceeding.  
 

Collegial Responsibilities 

Members must foster a collegial approach in performing their adjudicative functions and 
exchange views, information, and opinions in a spirit of respect for the independence of each 
other as decision makers. A member will not publicly comment, orally or in writing, on a 
colleague’s conduct, and shall not divulge confidential information unless legally required or 
appropriately authorized to do so.  
 

Freedom of Information and Protection of Privacy Act (FOIPPA) 

The Freedom of Information and Protection of Privacy Act (FOIPPA) prohibits a public body 
from using personal information in its custody and control other than for the performance of 
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that body’s statutory duties [ss. 32 and 34, FOIPPA]. Under FOIPPA, an applicant may apply in 
writing to a public body for access to any record within the custody and control of that body. 
The appeal tribunal must respond to requests within 30 days and make every effort to respond 
openly, accurately, and completely. If access is denied, the appeal tribunal’s response will 
include reasons for the refusal and explain the applicant’s right to request a review of the 
decision by the Information and Privacy Commissioner. Section 20 of FOIPPA provides that a 
public body need not disclose information which is to be published or released to the public 
within 60 days. As appeal tribunal decisions are publicly accessible on the internet, the appeal 
tribunal will refer persons with inquiries concerning decisions to the internet site. There are 
certain categories of records that are exempt from disclosure that do not fall within the scope of 
FOIPPA or to which FOIPPA does not apply [s. 61, ATA]. These include personal notes, 
communications, or draft decisions of a decision maker.  
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Arts and Crafts Revitalization Act 

Policies of the Arts and Crafts Revitalization Branch 

 
  
The Arts and Crafts Revitalization Branch adopts the following policies for the fair distribution 
of the Arts and Crafts Revitalization Fund.  
 

Maximum Grant 

 
1. (a)  In order to be eligible for the maximum amount of a grant, an applicant organization 

must show that it has suffered a financial loss three consecutive years immediately prior to 
the year in which the application for the grant is made.  
(b)  If applying for the maximum amount, an organization must submit audited financial 
statements for the immediately preceding three years.   

 
Arts Organization 

 
2 (a)  Organizations applying for a grant which produce both arts and crafts will be considered 

an arts organization if the value of the art amounts to 75% or more of the combined value of 
the total arts and crafts produced by the organization in the year immediately preceding the 
year in which the application for a grant is made.  
(b)  An organization that produces both arts and crafts which claims the status of an arts 
organization for the purpose of applying for a grant must submit a financial evaluation of its 
product inventory for the year immediately preceding the application.   
(c)  The evaluation must be provided by a recognized expert in the field of arts and crafts.   

 
Application 

 
3. (a)  An organization applying for a grant must complete the branch’s standard application 

form.   
(b)  In order to be considered for a grant, applications must be received by the branch by no 
later than May 1 in the year the application is made.   
(c)  Applications may be delivered to the branch’s offices by ordinary mail, by completing an 
on-line application, or by fax. 

 
Notice 

 
4. (a)  The branch will give notice to the community of all applications received by publishing a 

list in the local newspaper before May 15 of the year in which the applications are made.   
(b) Members of the community will be able to view all applications online by logging onto 
www.artandcrafts.bc.ca. 

 
  

http://www.artandcrafts.bc.ca/
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Hearing 

 
5. (a)  The branch will make a decision with respect to applications based on the written 

material provided.  
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BC Administrative Decision Maker’s Manual 
[Current to May 1, 2016 

 
Excerpt, BCCAT Decision-maker’s Manual 
© BCCAT 2016 

CHAPTER 2 

ADMINISTRATIVE LAW AND DECISION-MAKERS 

This chapter outlines the development of administrative law and explains the meaning of 
procedural fairness. It deals also with rules and procedures in common law and legislation that 
govern how administrative decisions are made, and the rights of people affected by those 
decisions. 

What is administrative law? 

The following quotation provides a useful definition of administrative law:  
 

What is administrative law? It is the law that governs public officials and tribunals  
who make decisions which affect peoples’ interests. Any governmental or quasi-governmental 
authority that has powers derived directly or indirectly from statute is subject to administrative 
law requirements. Some obvious examples include immigration and unemployment insurance 
authorities, parole boards, professional discipline bodies, municipal councils, university 
committees and utilities regulatory bodies. Administrative law also governs discipline 
committees of private associations and clubs. The list appears endless. These organizations have 
in common the power to make rules and decisions that affect people.  
Administrative law prescribes the rules by which these authorities are expected to operate and, 

when these rules are not complied with, provides the complaint procedure and the remedies.1  

The growth of administrative decision-making bodies 

 
Administrative law developed in Canada in the mid-1800s with the federal government 
regulation of the railway industry. Gradually, the number of administrative structures increased 
as government regulation extended to various industries and areas of life. Following World War 
II, with the expansion of population, trade, and commerce came a related expansion of 
regulatory and adjudicative bodies. 
These administrative decision-making bodies were intended to increase the efficiency of the 
administration of justice for both the state and the individual. They needed to develop and 
administer policy and resolve disputes between citizens in an expeditious manner. Courts 
retained the power to review their decisions to ensure that they acted fairly and in accordance 
with the rule of law.  
In this manual, we refer only to administrative decision-making bodies created by statute. Other 
entities may exist where people have agreed to submit to adjudication but the decision-making 
body has not been created by statute.  

                                            

1 Sara Blake, Administrative Law in Canada, 3rd ed. (Butterworths Canada, 2001), p. 1.  
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The number of administrative decision-making bodies in British Columbia varies over time, as 
the executive branch of government chooses to expand or contract the scope of its statutory 
delegation of authority. For a list of administrative decision-making bodies, see the BC 
Directory of Administrative Tribunals & Agencies at www.adminlawbc.ca/tribunals.  

The rule of law 

What does the “rule of law” mean? Simply put, it is the principle that the law governs, and no 
one is above the law. Laws must be made and enforced in accordance with recognized 
procedure. In democracies, governments and citizens are governed by, and must act in 
accordance with, the law. Elected officials are not entitled to act arbitrarily or outside the law. 
Officers of the law such as judges, lawyers, and the police may not act arbitrarily, or they may 
have their decisions overturned, be removed from their jobs, disciplined, or even be criminally 
charged. 

Regulatory branches of government 

In addition to decision-making bodies, there are regulatory branches of government that 
administer policy, programs, and enforcement in areas such as liquor control and licensing, 
gaming, and residential tenancies. Employees of these offices are also decision-makers as 
described above, subject to the rule of law, including the rules of procedural fairness. 

Administrative decision-making bodies and government 

There are three branches of government: legislative, executive, and judicial. Administrative 
decision-making bodies are created by the legislature, pursuant to the terms of a statute, but 
they are not part of the legislature. These bodies are both judicial and executive in their day-to-
day operations.  
 
The legislature is comprised of elected officials with the authority to create legislation and pass 
it into law.  
 
The executive branch is comprised of the cabinet, who are Ministers selected from the 
legislature. Ministers lead their ministries and the public servants employed by government to 
carry out the duties delegated by the Minister.  
The judiciary is independent from government. The courts of superior jurisdiction in this 
province are the Supreme Court and the Court of Appeal. They have what is called inherent 
jurisdiction to see that the rule of law is followed, in regard not only to specific statutes, but also 
to the common law and overall considerations of fairness. The provincial courts (criminal, 
family, and small claims) are created by statute, and their judiciaries are appointed by the 
provincial government. They are accorded the same independence as other courts.   
 

Independence of decision-making bodies and decision-makers 

 
Independence falls under the general provisions and expectations of the common-law duty of 
procedural fairness, discussed later. At this point, it is important to understand the concept of 
independence.  
 

http://www.adminlawbc.ca/tribunals
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There are two aspects of “judicial independence” which apply to decision-making bodies: (a) 
impartiality, or freedom from bias, and (b) institutional independence as reflected in the 
following comments from the Supreme Court of Canada in the Bell2 decision:  

The requirements of independence and impartiality at common law are related. Both are 
components of the rule against bias, nemo debet esse judex in propria sua causa [no man may be a 
judge in his own cause]. Both seek to uphold public confidence in the fairness of administrative 
agencies and their decision-making procedures. It follows that the legal tests for independence and 
impartiality appeal to the perceptions of the reasonable, well-informed member of the public. Both 
tests require us to ask: what would an informed person, viewing the matter realistically and 
practically, and having thought the matter through, conclude? (See Committee for Justice and 
Liberty v. National Energy Board, [1978] 1 S.C.R. 369, at p. 394, per de Grandpré J., dissenting.)   

In this section, we discuss institutional independence. For a detailed discussion of 
impartiality and bias refer to “The right to an impartial decision-maker”, below.  
 
Institutional independence “is not absence of influence but rather freedom to decide according 
to one’s own conscience and opinions”.3  
 
Most decision-making bodies report to the legislature, and thus the public, through a 
government ministry. For example, the Property Assessment Appeal Board, which deals with 
parties who wish to appeal their property assessments, reports to the legislature through the 
Ministry of Community, Sport and Cultural Development. The responsible Minister and 
ministry are called the decision-making body's “host ministry”. 
 
A decision-making body is governed by: 

 its enabling legislation (Act and Regulations); 

 in BC, the Administrative Tribunals Act4 (the “ATA”) , a procedural statute of general 
application for specified decision-making bodies;  

 rules enacted by the decision-making body in accordance with its enabling legislation; and  

 the common-law requirements of procedural fairness.  

Administrative law decision-makers are expected to ensure that they are not improperly 
influenced in their decision-making by other members of the body, the government, or external 
sources. Both decision-making bodies and individual members must have the independence to 
decide each case on the basis of the relevant evidence and on its merits. In order to protect 
independence, there must be safeguards against various institutional pressures, including those 
resulting from the relationship with a decision-making body’s host ministry. 
 
There is ongoing debate about the scope of the institutional independence of decision-making 
bodies. The degree of institutional independence depends on various factors, including the 
language of the enabling statute and the adjudicative function of members. However, the 

                                            

2 Bell Canada v. Canadian Telephone Employees Association, 2003 SCC 36 at para. 17. 

3 Sara Blake, Administrative Law in Canada, 2nd, ed. (Butterworths Canada, 1997), p. 89. 

4 S.B.C. 2004, c. 45. 
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independence of individual administrative law decision-makers, as distinct from the institution, 
must be unfettered. 
 
Many decision-making bodies have a public policy mandate, in addition to their adjudicative 
mandate, which sets them apart from the judicial branch and from the standard of independence 
accorded to the courts. In determining which standards of procedural fairness, including 
independence, are applicable to a specific decision-making body, courts will consider whether 
the body’s main function is closer to adjudication or to implementing government policy. All 
aspects of the body’s structure, as laid out in its enabling statute, must be examined and an 
attempt made to determine precisely what combination of functions the legislature intended it to 
serve and what procedural protections are appropriate for a body with those particular 
functions.5 

Differences in processes between decision-making bodies 

Decision-making bodies have traditionally been entrusted with public policy mandates. Many 
have the authority to adjudicate disputes, either between government and the public 
(individuals, businesses, societies, corporations, etc.) or between individual parties. The courts, 
on the other hand, are not usually charged with a public policy mandate in the disputes before 
them, although public policy considerations may be raised.  
Decision-making bodies have greater flexibility than the courts. This has led many 
administrative law practitioners to observe that being a decision-maker can be more demanding 
than being a judge. For example: 

 Courts are bound by rules of evidence; decision-making bodies are not, but they are required 
to ensure that the evidence before them is relevant and reliable, and that the admission of the 
evidence accords with principles of procedural fairness. 

 Courts are bound by precedent, which means they have to follow the case law set by higher 
courts. Decision-making bodies are not bound to follow their own prior decisions, but have 
an interest in maintaining consistency in decision-making. This means decision-makers must 
be acquainted with former decisions of their members and, if they are departing from the 
general approach on a particular issue, must indicate why. 

 Decision-making bodies frequently have ongoing contact with the parties who appear before 
them and may be involved in regulating an industry. Courts usually see a party only once. 

 Administrative law decision-makers are often appointed or hired because they have 
expertise in a certain area and are expected to bring that expertise to bear in performing their 
responsibilities. Courts are comprised of legal experts but not usually “substantive issue” 
experts. 

Understanding your adjudicative mandate 

 
Administrative law decision-makers need to understand fully the legislative context in which 
they operate. This context prescribes the decision-making body’s jurisdiction and establishes its 
mandate, powers, and duties. 

                                            

5 Bell, supra, note 2 at para 22.  
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Introduction to governing legislation, mandate, powers, and duties 

 
Decision-making bodies are created by statute. The statute will include the power to make 
regulations. The statute and the regulations are referred to as the decision-making body’s 
enabling legislation. The enabling statute may establish the purpose or purposes of the 
particular body. Because a decision-making body is created by statute, it does not have any 
inherent or equitable powers as the courts do. The decision-making body can do only what the 
enabling legislation authorizes it to do, including any ancillary powers that are reasonably 
necessary to fulfill the statutory powers. If applicable, it can also exercise powers granted under 
the ATA (see the discussion below). 
 
In many modern statutes the decision-making body has the statutory authority to establish its 
own rules and procedures. It is important to go to a particular body’s website to discover its 
policy, procedures, and statutory interpretations.  
 
In BC, the ATA provides a procedural framework for the work of certain decision-making 
bodies. The statute does not automatically apply to all such bodies. The ATA provides a menu of 
optional powers that may or may not be given to a particular body in its enabling statute. It is 
essential to know which provisions of the ATA, if any, apply to your decision-making entity in 
order to understand fully the scope of your authority and to understand what is expected of you 
as a decision-maker. 
 
The main provisions of the ATA that affect the conduct of hearings are ss. 1, 16, 17, and 30  
to 56. Provisions that you may need to refer to include:  

 definitions (s. 1); 

 consent orders, withdrawals, and settlements (ss. 16 and 17); 

 your duties (s. 30); 

 authority of the decision-making body to compel witnesses and order disclosure of 
documents or other things (s. 34);  

 the form of hearings (s. 36); 

 granting or refusing adjournments (s. 39); 

 admissibility of evidence (s. 40); 

 hearings are open to the public; when you might receive information in confidence (ss. 41 
and 42); 

 maintenance of order at hearings; dealing with uncooperative persons  
(ss. 48 and 49); 

 some requirements for your decisions (ss. 50 and 51); and 

 immunity protection for the decision-making body and its members (s. 56). 

Jurisdiction 

In addition to setting out the decision-making body’s mandate, the enabling legislation 
establishes its jurisdiction. As a decision-maker, your authority is governed by the “four corners 
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of the statute” and you are bound to follow the rule of law. As discussed in the preceding 
section, your powers are limited to those conferred by the statute and any ancillary powers 
necessary to fulfill your mandate. If you act within those powers, you remain within your 
jurisdiction. If you exceed those powers, you may be found to be acting “without jurisdiction” 
or “outside your jurisdiction”.  
 
The enabling legislation limits jurisdiction. If there is a conflict between a common-law 
principle and a provision or directive in a statute, the statute always prevails. Unlike the 
superior courts, decision-making bodies do not have inherent jurisdiction. Therefore, if human 
rights or constitutional issues arise, you must look to your enabling statute to determine whether 
you have the authority to decide them or if the parties must bring those issues to the court.  
 
Once a decision-making body has completed a case, for example, by conducting a hearing and 
issuing a decision, its jurisdiction is ended. The body is said to have exhausted its statutory 
authority (also referred to as being functus officio). A body may have the authority to review or 
reconsider a decision (see chapter 10). On occasion, one of the participants in a completed 
hearing may apply to have all or a portion of the case re-heard. This raises the concern as to 
whether the case has already been determined (res judicata). If the issue the participant  
wants to have re-heard has already been decided, the decision-making body will not have 
jurisdiction to re-hear it. This is also known as issue estoppel. The tests, or preconditions, for 
issue estoppel are: 

 that the same question has been decided;  

 that the judicial decision which is said to create the estoppel was final; 

 that the parties to the judicial decision are the same, or essentially the same, as the parties to 
the proceedings in which the estoppel is raised.6  

Constitutional questions and the Charter of Rights and Freedoms 

 
A “constitutional question” is one that challenges the validity of a statute or regulation or that 
requests a remedy under s. 24(1) of the Canadian Charter of Rights and Freedoms (the 

“Charter”).7 In BC, the Constitutional Question Act requires the Attorney General to be 
notified when constitutional questions are raised.8 
 

Sections 44 and 45 of the ATA are optional provisions that may give administrative decision-

making bodies authority over constitutional questions. For most decision-making bodies, s. 44 

applies and the body does not have jurisdiction over constitutional questions. If s. 45 applies, 

the decision-making body will have authority over some constitutional questions but not those 

relating to the Charter. For example, s. 45 applies to the Employment Standards Tribunal, 
Farm Industry Review Board, and Human Rights Tribunal. Check your enabling statute for the 
application of this ATA provision. 

                                            

6 See British Columbia (Workers’ Compensation Board) v. Figliola, 2011 SCC 52 at para. 27. 

7 ATA, ss. 1, 43, 44, 45, and 46.  

8 Constitutional Question Act, R.S.B.C. 1996, c. 68, ss. 3 and 8.  
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Human Rights Code 

Sections 46.1, 46.2, and 46.3 of the ATA are also optional provisions that determine a decision-

making body’s authority to decide human rights issues. Section 46.3 which provides that the 

decision-making body does not have jurisdiction to determine issues under the Human Rights 

Code, R.S.B.C. 1996, c. 210, (the “Code”) applies to most bodies. The other sections permit 
specified bodies to decline jurisdiction under the Code and set out procedural and substantive 

requirements to do so. Check your enabling legislation to see which of these sections, if any, 

applies to your particular decision-making body. 

 

We strongly recommend that you contact your chair or the decision-making body’s legal 
counsel whenever constitutional or human rights issues are raised.  

Immunity for “good faith” acts 

Section 56 of the ATA grants immunity protection to decision-makers for decisions made in 
adjudication or dispute resolution processes. The protection applies to the ”performance or 
intended performance of any duty” or the “exercise or intended exercise of any power”, 
provided the decision-maker acted in good faith.  

Protection from disclosure in dispute resolution processes 

Chapter 4 discusses pre-hearing procedures, including dispute resolution processes, and chapter 
6 deals with admissibility of evidence; both chapters touch on disclosure. Under ss. 29 and 
40(5) of the ATA, a decision-maker is protected from being compelled to disclose documents or 
statements created for the purpose of settlement negotiations, or notes or records made while 
conducting a dispute resolution process.  
 

Appointments to decision-making bodies 

 
Since decision-making bodies are creatures of statute, it follows that there will be a Cabinet 
Minister, called the “host Minister”, responsible for each body. The enabling statute provides 
for the selection of a chair, members, and staff for the decision-making body office. Chairs and 
regulatory branch directors are usually appointed by an order in council (“OIC”)—an order 
approved by cabinet and signed by the Premier, the Minister, or both. Administrative law 
decision-makers may be appointed by OIC or they may be hired as part-time contractors or full-
time staff members. Some decision-makers are appointed by ministerial order, such as those 
appointed to the Employment Standards Tribunal. Workers’ Compensation Appeal Tribunal 
appointments are made by the chair, and other chairs have the power under s. 6 of the ATA to 
appoint temporary members. 
 
Sections 2 to 8 of the ATA that deal with appointments apply to most decision-making bodies in 
BC. Appointments for chairs and members are subject to a merit-based process. A chair may be 
appointed for a term of three to five years, with renewable terms of up to five years. Members 
may be appointed for an initial term of two to four years, with renewable terms of up to five 
years. Section 8 provides the authority to terminate the appointment of a chair, vice chair, or 
member, for cause.  
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The chairs of most decision-making bodies report to the host Minister; however, in practice, 
chairs often report to the Deputy Minister. Vice-chairs and members report to the chair or 
director. Although other staff may be responsible for day-to-day administration, the chair has 
ultimate responsibility for selecting hearing panels, approving invoices, overseeing professional 
development and training, and completing performance evaluations.  
 
A decision-making body’s staffing requirements will depend on its mandate. The organization 
may have a registrar to oversee the caseload. The registrar’s functions may include active case 
management (see “Pre-hearing procedures” in chapter 4), arranging hearing dates, liaising with 
decision-makers for hearing availability, ensuring delivery of decisions, and managing staff.  

Duties of decision-makers 

Most decision-making bodies will expect their decision-makers to:  

 attend orientation sessions that introduce them to the enabling legislation, case law, 
practices, administrative requirements, etc.; 

 engage in continuing professional development and training in order to stay current with the 
work of the board and decisions of other members and the courts; 

 ensure familiarity with the decision-making body’s policies as they evolve; 

 ensure familiarity with the requirements of the Freedom of Information and Protection of 

Privacy Act, and the policies adopted by the decision-making body in compliance with that 
Act; 

 understand the role of the office of the Ombudsperson and how its functions apply to the 
decision-making body; 

 develop skills in hearing conduct and decision writing; 

 consider issues relating to conflict of interest and bias; 

 review the decision-making body’s Code of Conduct and Ethics requirements. 

 participate in meetings of the body; 

 perform their duties in a professional and respectful manner; 

 treat the chair, other members, staff and participants of the decision-making body with 
respect; 

 not bring the decision-making body’s reputation into disrepute; and 

 participate in annual performance evaluations. 

The “models” or “styles” of administrative decision-making 

There are three main models of administrative decision-making. Some decision-makers have an 
adversarial model, in that they decide a matter between two parties. Examples include the 
Labour Relations Board and the Employment Standards Branch and Tribunal. Others have 
regulatory functions and deal with the actions of citizens engaged in activities regulated under a 
statute, such as liquor control and licensing. There are also decision-makers with an 
inquisitorial model, which means that they will investigate a matter and then decide it.  
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At one time the courts had a purely adversarial model where they depended on expert counsel to 
advise them on the law as they presented their case. With the increase in the number of self-
represented litigants in the courts, especially in family and wills and estate matters, the courts 
have had to become more inquisitorial in nature. This is also true of many decision-makers. 
Without appearing to be an advocate for either side they must elicit sufficient evidence to make 
the decisions their enabling legislation empowers them to make.  

Decision-making body rules of practice and procedure 

Subject to the provisions of a particular body’s enabling statute, s. 11(1) of the ATA provides a 
general power for a decision-making body to control its own processes and to make rules for 
practice and procedure “to facilitate the just and timely resolution of the matters before it”.  
Section 11(2) contains a comprehensive list of the types of rules decision-making bodies may 
make. Section 11 applies to most bodies. They may make rules respecting the following 
matters, as well as many others:  

 pre-hearing conferences;  

 dispute resolution processes;  

 disclosure of evidence; 

 procedures for preliminary or interim matters;  

 adjournments;  

 exclusion of witnesses from proceedings; and 

 the effect of a party's non-compliance with the decision-making body's rules. 

  

Sections 12 and 13 of the ATA provide for practice directives. Both sections have been 
incorporated into the enabling legislation of many decision-making bodies. Section 12 requires 
the body to issue practice directives indicating the usual length of time for completing an 
application, the procedural steps within an application, and the expected length of time between 
the completion of a hearing and the release of a final decision and reasons. Section 13 permits 
the decision-making body to issue practice directives. These practice directives are non-binding, 
but the fact that they are available to the public provides a strong incentive to meet the 
expectations set out in them. 

Procedural fairness 

What is fair is relative and is defined by the nature of the mandate  

being performed and the individual circumstances involved. 

Macauley & Sprague, Hearings Before Administrative Tribunals  
(Thomson Canada, 1995), 12-5 

Procedural fairness, which used to be referred to as natural justice, refers to the principles that 
govern the processes to be followed by administrative decision-makers. These principles do not 
apply to actions of the legislative branch of government but do apply to the executive and 
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judicial branches. They have been described as “fair play in action”.9 There are four 
fundamental principles: 
 
(1) a person has the right to be heard before a decision affecting their interests is made;  
(2) a person has the right to an impartial decision-maker; 
(3) the person who hears the issue must decide (see chapter 8); and 
(4) the decision-maker must provide reasons for the decision (see chapter 8). 
 
Failure to adhere to these principles of procedural fairness might result in the court sending 
your decision back. Breaching these rights is tantamount to acting outside your jurisdiction, 
similar to failing to act within the bounds of the enabling legislation (see “Jurisdiction”, above). 
  
There is a broad spectrum of decision-making within government that affects people’s interests 
and there are standards of procedural fairness that apply across the spectrum. At one end of the 
spectrum, procedural fairness may dictate that the decision-maker notify a person that a 
decision might affect their interests, and give the person a chance to comment or make 
submissions. At the other end are the decisions that require the decision-maker to hold a hearing 
to provide the person with an opportunity to present evidence and test or challenge the evidence 
that might be adverse to his or her interests. In any particular case, the requirements of 
procedural fairness will depend on the “circumstances of the case, the nature of the inquiry, the 
rules under which the tribunal is acting, the subject-matter which is being dealt with, and so 
forth …”.10 
 
The discussion that follows is particularly concerned with these principles as they apply to 
adjudications in a quasi-judicial decision-making body—that is, at the most judicial end of the 
administrative law spectrum.  

The right to be heard and respond 

The purpose of a hearing is to provide the decision-maker with sufficient information to make 
the decision in accordance with the mandate of the decision-making body. Many people assume 
that a “hearing” entails court-like processes with parties and witnesses attending in person, 
giving testimony, and being cross-examined. However, that is not always the case. Essentially, 
a “hearing” is any kind of proceeding allowing communication between the parties and the 
decision-maker. The form it takes may be directed by legislation but, if not, can take any form 
appropriate to the nature of the case. 
 
Hearings take a variety of forms–electronic, in-person, by written submissions, or a 
combination. There is no right to an in-person hearing unless specifically required by the 
enabling legislation. Section 36 of the ATA permits “any combination of written, electronic or 
oral hearings”. The nature of the hearing will depend on the mandate of the decision-making 
body and will usually be defined in the body’s rules of practice and procedure, if any. One of 

                                            

9 Ridge v. Baldwin, [1962] 1 All E.R. 834 at 850 (H.L.).  

10 Kane v. Bd. of Governors of U.B.C., [1980] 1 S.C.R. 1105 at 1113, 1 citing Russel v. Duke of Norfolk, [1949] 1 All E.R. 109 
at 118. 
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the goals in selecting the process is to find the appropriate balance between the rights of the 
individuals and the interests and efficiencies of the body in meeting its public duties.  
 
In choosing a hearing method, the primary objective is to ensure that the parties have a fair 
opportunity to be heard, which includes:  

 knowing the case against them; 

 the right to challenge and test evidence that is prejudicial to their interests; and  

 the right to present their own evidence and submissions.  

 

The form of hearing will flow from the nature of the decision-making body and its powers, the 
nature of the interests at issue, and the severity of the consequences to the parties. In each case, 
the decision-maker may receive submissions from the parties on the most appropriate form of 
hearing and make a determination on this issue. The greater the impact on the parties, the more 
extensive the procedural rights will be. For example, a professional regulatory body that has the 
power to remove a licence to practise one’s profession is required to give a party the full scope 
of procedural rights. 
 
In order for these rights to be effective, the decision-making body must ensure that the parties 
have the opportunity to be present throughout the whole hearing, whether physically or 
electronically, and have access to all the written materials. Without that, a party will not have a 
full opportunity to know and challenge the case against them, which, in turn, will affect their 
ability to present sufficient evidence and submissions. 
 
In order to present their case, parties may need to compel witnesses to attend, give testimony, or 
produce documents. The power to issue orders to attend and otherwise compel the attendance of 
a person or the production of documents will be found in either the enabling statute or s. 34 of 
the ATA. Portions of this section have been applied to many decision-making bodies, so it is 
important to determine the extent of the power granted through your enabling statute.  

Impact of the Charter of Rights and Freedoms  

The Charter can apply in a variety of ways. The common-law rule is that an administrative 
decision-making body has the authority to apply the Charter unless its enabling statute states 
otherwise, or if s. 44 or 45 of the ATA applies.11  
 
However, even if the administrative body lacks the authority to apply the Charter, the decision-
making body’s own actions can be subject to a Charter challenge. This most commonly arises 
in claims that a delay in deciding an application has violated s. 7 of the Charter—the right to 
life, liberty, and security of the person. The Supreme Court of Canada has determined that delay 
can engage s. 7 even in non-penal administrative decision-making, because s. 7 includes 
freedom from state interference with psychological integrity, and delay may cause 

                                            

11 Nova Scotia (Workers’ Compensation Board) v. Martin; Nova Scotia (Workers’ Compensation Board) v. Laseur, 2003 SCC 54.  
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psychological harm.12 However, for delay to cause interference with psychological integrity, the 
delay must be both state-imposed and serious. 
 
Charter law, as applied to administrative decision-making bodies is complex; if a party raises 
issues involving the Charter, consult your chair or the body’s legal counsel. 

The right to be represented 

The right to counsel or the right to be represented in an administrative proceeding arises from 
the requirement that parties to the proceeding have adequate opportunity to present their case or 
make their submissions. This right may involve a party’s right to have counsel at an oral 
hearing, or to provide evidence or submissions to a decision-maker. Section 32 of the ATA 

contains a similar provision, and may apply to your decision-making body. It is not an absolute 
right and will depend on the provisions of the enabling statute, the importance of the matter, and 
possible prejudice to parties if the retention of counsel results in a delay. Some legislation may 
limit a party’s right to representation by counsel, such as s. 20 of the Civil Resolution Tribunal 

Act (expected to come into force in 2016-2017). 
 
As with many matters in administrative law, whether a person should be allowed a delay to seek 
representation depends on the context of the decision-making. Factors to consider are the 
seriousness of the consequences of the matter, the formality of the proceedings, the complexity 
of the issues, and the familiarity of the parties with the proceedings. If a party chooses counsel 
who will not be available for an extended period of time, the decision-maker may ask them to 
select alternate counsel. 
 
Some statutes and regulations grant the right to counsel. The enabling statute should always be 
checked for these provisions. The cost of counsel is usually borne by the person to be 
represented, unless a statute provides that public funding may be available. There is no 
obligation for a decision-maker to advise a party to a matter that they may be represented by 
counsel.  
 
Section 7 of the Charter does not create an absolute right to counsel, but in some circumstances 
representation may be important, such as when a person is detained. If the matter is serious, and 
the severity of the consequences is explained to the party, the decision-maker may advise them 
of their right to be represented and note if they decline to be represented. This inquiry may 
prevent having a decision set aside for failure of the party to be represented.  

Who has a right to be heard? Parties and interveners 

Parties 

The parties have a right to be heard, as their interests will be directly affected by the decision. In 
administrative hearings, there is frequently a “public” interest that might affect members of the 
public. The decision-making body may have to determine early in the process who is entitled to 
standing as a party. The factors for determining who is entitled to standing are interest and 
relevance—whether the person’s interests will be affected and whether the person has relevant 
                                            
12 Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44. 
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information, evidence, or submissions from which the decision-making body’s deliberations 
would benefit. Generally, the threshold is fairly low, although it is necessary to balance other 
factors such as the requirements for an efficient and expeditious hearing. It is important that 
party status be determined as early in the process as possible to avoid duplication of processes 
and delay. The rights that accompany party status may vary across decision-making bodies, but 
they usually signify the right to full participation including the right of review or appeal.  
 
The rights of procedural fairness apply to all parties although the content may vary depending 
on the nature of the interest at stake and the severity of the consequences, as discussed above. 

Interveners 

Sometimes people or organizations that do not qualify as parties want an opportunity for their 
expertise and views to be heard and they apply for intervener status. Section 33 of the ATA 

provides the authority to admit interveners if the decision-making body is satisfied that the 
interveners can make a valuable contribution or bring a valuable perspective to the application 
and that the potential benefits of intervention outweigh any prejudice to the parties. Section 33 
authorizes the decision-making body to limit an intervener’s participation to one or more issues 
raised, to written submissions, to time limited oral submissions and in relation to cross-
examining witnesses and leading evidence. If the enabling legislation does not specify the 
power to grant standing to interveners, and if s. 33 of the ATA does not apply to your 
organization, your authority to permit interveners and limit their participation is implicit in your 
power to control the hearing process. 
 
Decision-making bodies should consider developing rules or guidelines setting out criteria for 
granting party status and intervener status. 
 

The right to notice 

Participants in an administrative process have a right to notice of a hearing. Notice includes 
details of the time, date, and place, and sufficient information about the nature of the claim for 
participants to prepare their case. Participants must be given enough time to prepare, including 
time to contact witnesses and obtain documents. The decision-making body should consult with 
the parties to ensure that the necessary people are able to attend. 
 
Providing proper notice ensures that the participants’ procedural fairness rights are met and also 
that the decision-making body has the benefit of the information and submissions it needs to 
fulfill its mandate.  
 
The method of serving notice may be addressed in the enabling legislation or the body’s rules. 
Sections 19, 20, and 21 of the ATA address service of notices and alternative service methods if 
the usual method is impracticable. The usual way is by ordinary mail, electronic transmission, 
or another method that provides proof of service.  

The right to an impartial decision-maker 

The second principle of procedural fairness is that parties have the right to an impartial 
decision-maker. Bias, or lack of impartiality, indicates a predisposition to decide the case 
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without taking into account all of the evidence or other factors one is required to consider or 
apply. Bias is a state of mind or attitude that might apply to the case and the issues or to the 
parties.  
 
Bias is a basis for challenging a decision-maker’s ability to hear a case; if there is reasonable 
apprehension of bias the decision-maker should withdraw. Most discussions about bias are 
directed to what amounts to a reasonable apprehension of bias—would a reasonable person 
apprised of all the relevant facts and viewing the matter realistically and practically conclude 
that, more likely than not, the person would not be able to decide fairly?13 
 
If you, as an administrative decision-maker, determine that something might affect your ability 
to be neutral and impartial, you should decline to accept the case or, if already assigned, ask to 
be replaced on the panel. You should discuss these issues with your chair or with your 
organization’s legal counsel.  

Common allegations of bias 

An allegation of bias arises most commonly in the following circumstances: 

Financial interest 

As a general rule, if a decision-maker or his or her family member has a financial interest in the 
outcome of a case, that interest will give rise to a reasonable apprehension of bias. If the 
financial interest is indirect or uncertain or insignificant, it is possible that a court would 
conclude that the interest is not strong enough to substantiate a claim of bias.14 In cases where a 
financial interest may exist, contact your chair. Sometimes insignificant sums can still evidence 
a connection to a party, which might give rise to a reasonable apprehension of bias. 

Conduct 

Numerous types of conduct have given rise to findings of a reasonable apprehension of bias.15 
These include: 

 showing hostility or incredulity during a hearing; 

 improper questioning of witnesses; 

 being “chummy” with a party or counsel, or offering one party an opportunity not given to 
others; 

 having staff counsel who presented the case remain with the panel after the hearing has 
ended; and  

 having the person who investigated and decided to prosecute the matter also select the 
hearing panel. 
 

                                            

13 R. v. S. (R.D.), [1997] 3 S.C.R. 484 at para. 111. 

14 Imperial Oil Ltd. v. Quebec (Minister of the Environment), 2003 SCC 58. 

15 See Macaulay & Sprague, Practice and Procedure Before Administrative Tribunals  
(Thomson Carswell, 1995), chapter 39. 
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If the decision-making body is operating within the scope of its mandate and giving a fair 
hearing to both parties, there is considerable latitude in questioning parties and witnesses. 

Previously formed views  

Decision-making bodies perform functions that may include, for example, investigation and 
regulation that will necessarily involve some views formed prior to hearing from the Initiating 
party. A decision-maker having previously formed views or predeterminations will not 
necessarily give rise to a reasonable apprehension of bias, unless he or she has a “closed mind” 
that excludes the possibility of other options being considered.16 A decision-maker must 
approach a matter with an open mind, not an empty mind. Many administrative decision-
making bodies rely on a limited pool of part-time experts drawn from the stakeholder 
communities who appear before them. Prior exposure to, or involvement in, these stakeholder 
communities does not, without more, constitute bias.17  

Policies and guidelines 

A decision-making body may have policies or guidelines that could indicate a bias. To 
overcome any apprehension of bias, the decision-making body should have policies or 
guidelines that are not binding in all cases, are open to a consideration of options, and that 
ensure each case is decided on its merits. 

Personal or professional association with a participant 

Personal or professional associations with a participant, whether past or present, may give rise 
to a reasonable apprehension of bias. The more recent or close the relationship, the greater the 
chance that this concern will arise. Past associations might not give rise to a reasonable 
apprehension of bias if sufficient time has passed or the connection was remote. 
 
If you have had previous involvement in a case that comes before you, it is likely that there will 
be a reasonable apprehension of bias. It is fairly common for decision-makers who are lawyers 
to find that their previous or current firm acts for a participant. Someone in your firm currently 
acting for one of the parties or representing an opposing party in your hearing is probably 
sufficient cause for a reasonable apprehension of bias. In that situation, it would be prudent to 
withdraw from the panel. However, if the association was in the past and you have reason to 
believe that it will have no effect on your ability to be neutral and impartial, discuss the 
situation with the chair or legal counsel. If you intend to continue with the case, you must 
disclose the association to the parties and give them an opportunity to make submissions. If they 
agree that you should continue, it will be difficult for them to later raise bias on that basis. Be 
sensitive to the fact that self-represented parties may not believe they have been given a fair 
hearing if you have had a past association with the other party, regardless of whether your 
circumstances meet the legal test for bias. 
 

                                            
16 Newfoundland Telephone Co. v. Newfoundland (Board of Commissioners of Public Utilities), [1992] 1 S.C.R. 623. 

17 British Columbia (Forests, Lands and Natural Resource Operations) v. British Columbia (Forest Appeals Commission), 2014 BCSC 
2192, affirmed 2016 BCCA 80. 
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In Practice and Procedure Before Administrative Tribunals, the authors provide case citations 
for a number of situations in which a reasonable apprehension of bias was found due to a 
connection with one of the participants,18 including:  

 an employee hearing an appeal from the decision of a superior;  

 hearing an inquiry involving a competitor where the result could be serious harm to its 
business; 

 a decision-maker being a member of the organization that lodged the complaint; 

 a decision-maker acting as investigator, prosecutor, and judge; and 

 a Minister appearing as representative of a party before an agency whose members were 
appointed by a body on which the Minister served. 

Repeat parties before the decision-making body 

In some decision-making bodies the same parties appear frequently. The fact that you have 
adjudicated cases with one party in many hearings does not raise a reasonable apprehension of 
bias. However, if you have made findings against a person’s credibility in the past, consider 
whether you are able to be impartial in future cases and whether the past cases might present a 
reasonable apprehension of bias. Be careful to avoid being overly familiar with participants who 
appear before you on a regular basis.  
 
Dealing with an allegation of reasonable apprehension of bias  
 
When confronted with a reasonable apprehension of bias issue, you might want to discuss the 
situation with your panel colleagues, your chair, or legal counsel. However, the decision 
whether to continue on the hearing panel rests with you, based on your assessment of the 
possibility of a reasonable apprehension of bias.19  
 
 

 
 

                                            

18 Macaulay & Sprague, supra, note 15, chapter 39.  
19 See Re Communication, Energy and Paperworkers Union of Canada. Local 60N, 2008 NLCA 4. See also David Mullan and 

Martha Boyle, “Raising and Dealing with Issues of Bias and Disclosure” (2005),  
18 Can. J. Admin. L. & Prac. 37; and Geoffrey Lester, “Disqualifying Judges for Bias and Reasonable Apprehension 
of Bias: Some Problems of Practice and Procedure” (2001), 24(3) Adv. Q. 326. 


