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Administrative Law & Principles of Procedural Fairness: 

Overview 
 
 

Topics 

 

 administrative law — definition and focus 

 procedural fairness 
 

 

Objectives 

 

By the end of this session, participants will be able to do the following: 
 
1. Describe the focus of administrative law. 
2. Distinguish procedure from content of administrative decisions. 
3. List the four basic elements of the duty to be fair. 
4. List the potential elements of the right to know the case and reply, and be able to 

recognize and discuss potential issues in fact situations. 
5. Recognize the test for bias in administrative law. 
6. Describe the purpose of “he/she who hears the case must decide it,” and identify potential 

issues. 
 
  



Administrative Law & 
Principles of Procedural Fairness 
 
 
Agenda 
Day 1 — Morning 
 
9:00-9:20  Introductions/Overview of Course and Session 1 
9:20-9:40 Lecture: Introduction to Administrative Law — Elements of Procedural 

Fairness  
9:40-9:55 Lecture: Right to Know the Case and Reply — Notice/Disclosure 
9:55-10:30  Case Study Exercise 1-1(a): questions (a) to (f) 
10:30-10:45  Break 
10:45-11:10 Lecture: Right to know the Case and Reply — Right to 

Hearing/Participate/Adjournment/Counsel/Cross-examination 
11:10-11:45  Case Study Exercise 1-1(b): questions (g) to (m) 
11:45-12:00 Lecture: Person Who Hears the Case Must Decide the Case — Fettering of 

Discretion 
 Case Study Exercise 1-1(c): question (n) 
12:00-12:10 Lecture: Right to Know the Case and Reply  
12:10-12:20 Case Study Exercise 1-1(d): question (o)  
12:20-1:00  Lunch Break 
 

http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01
http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01
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Course Participant: 
 
Re: Administrative Justice for Decision Makers 
 
There are many administrative tribunals in British Columbia; no two are alike. However, administrative justice 
issues are common to all tribunals. This course is designed to explore those common elements and to enhance 
your ability to conduct fair hearings and write well-reasoned decisions. To accomplish this, many of the course 
exercises are framed around a fictitious tribunal — The Revitalization Fund Appeal Tribunal. This fictitious 
tribunal is designed to not resemble any particular tribunal, but has common elements (and problems) often 
encountered by all tribunals. 

 
You will be appointed as a member of this tribunal for the duration of this course and will participate in hearing 
and deciding an appeal.  
 
The following was enclosed with the pre-reading: 
 

 your notice of appointment to the tribunal 
 a background summary of the tribunal 
 a copy of the Arts and Crafts Revitalization Act 
 the Rules and Practices for the Appeal Tribunal 
 a Code of Conduct for tribunal members 
 policies of the Revitalization Fund Distribution Branch 
 an introduction to Administrative Law for new tribunal members  

 

 
The course is organized in four sessions: 
 

I. Administrative Law & the Principals of Procedural Fairness (morning day 1)  
II. Conducting Fair Hearings & Evaluating Evidence (afternoon day 1) 

III. Decision Making & Decision Writing (morning day 2) 
IV. Ethical and Adjudicative Challenges for Decision Makers (afternoon day 2) 

 
Please refer to the included agenda for the two days and four sessions listing start and finish times and break times 
for your reference. Lunch is included for both days.    
 
The course will start promptly at 9:00 a.m. on the first day and 8:30 a.m. on the second day. 
 
We look forward to your enthusiastic participation and your thoughtful evaluation of the course content at the 
completion of the course.  
 
Yours truly, 
 
 
 
Course Coordinator 
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Ministry of Arts, Crafts and Community Development 

 
 
 
Re: Revitalization Fund Appeal Tribunal 
 
I am pleased to confirm your appointment as member of the Revitalization Fund Appeal 
Tribunal for a two-year term. 
 
You will be remunerated on a per diem basis in accordance with Treasury Board Directive 
1/17 and will be reimbursed for all necessary Tribunal-related expenses.  
 
I am confident that you will make a valuable contribution to the work of the Tribunal and 
trust that you will find the work of the Tribunal to be both interesting and enjoyable.  
 
Sincerely, 
 
 
Arthur K.D. Kraft 
Minister 
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SCENARIO BACKGROUND 
Introduction 
 
The government ran on a platform of promoting and supporting arts and crafts organizations 
affected by a downturn in the economy. Among other measures, it introduced legislation 
providing financial assistance to the arts and crafts community. The legislation is called the 
Arts and Crafts Revitalization Act (the “Act”). The purpose of the Act is to provide financial 
grants through the Arts and Crafts Revitalization Distribution Fund (the “Fund”) to promote 
the development and survival of these organizations and businesses.   
 
Because rural areas in the province were hit hardest by the downturn, arts and crafts groups in 
these areas are eligible to receive the largest maximum grants. The Act requires that priority 
access to the Fund be provided to arts and crafts organizations in communities that were most 
adversely affected by the downturn (“high-impact communities”), while access to the 
remainder of the Fund may be distributed to arts and crafts organizations in non-high impact 
communities. 
 
The Act also provides that the maximum grant is $20,000 for arts organizations, and $10,000 
for crafts organizations. 
 
The Revitalization Fund Distribution Branch 

 
Persons may apply to a branch of government authorized by the Minister to administer the 
Fund.  The branch must publish applications, receive submissions and make a decision 
respecting eligibility for a grant, and publish its decisions.  An appeal by an affected person 
from a decision of the branch lies to the Revitalization Fund Appeal Tribunal. 
 
The Revitalization Fund Appeal Tribunal  

 
The Revitalization Fund Appeal Tribunal (the “Tribunal”) is designed to provide an 
expedited internal appeal process to adjudicate disputes regarding the allocation and 
distribution of grants. It may determine whether an organization is predominately an arts or a 
crafts organization, among other things. The Tribunal is composed of a full-time chair, two 
full-time vice chairs, and four part-time members — two with a background and expertise in 
art-related matters and two in crafts-related matters. The chair assigns appeals to three 
member panels generally composed of either the chair or a vice chair and a representational 
member with a background in the arts sector and one from the crafts sector. All seven 
members of the Tribunal are OIC appointments.   
  



Administrative Justice for Decision Makers – Revised 2017 
Participants’ Manual   Page 7 

ARTS AND CRAFTS REVITALIZATION ACT 

 

SBC 2017, CHAPTER 11 
 

Contents 
 
Section 

1 Definitions 
2 Purpose 

Part 1  The Revitalization Fund 

3 Fund established 
4 Distribution of fund 
5 Amount of grant 
6 Eligibility for Grant 

Part 2 The Revitalization Fund Appeal Tribunal 

7 Appeal tribunal established 
8 Panels 
9 Quorum 
10 Proceedings 
11 Powers and Jurisdiction 
12 Decisions Final 

Part 3  General  

13 Application of the Administrative Tribunals Act 
14 Regulations 
15 Effective Date 
 

 
HER MAJESTY, by and with the advice and consent of the Legislative Assembly of the 
Province of British Columbia, enacts as follows: 
 
Definitions 

 
1 In this Act: 
 
“appeal tribunal” means the tribunal established under Part 2 of the Act to hear 

appeals from decisions of the branch; 
 
“art”  means a product consisting of an aesthetically pleasing arrangement 

of elements having intrinsic artistic merit; 
 
“arts organization”  means an organization or business whose predominant activity is 

producing and/or selling art; 
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“branch”  means the department of government authorized by the minister to 
administer the fund under this Act; 

 
“crafts”  means products made by hand through the application of manual 

skill having a functional purpose;  
 
“crafts organization”  means an organization or business whose predominant activity is 

producing and/or selling crafts; 
 “fund”  means a sum of money allocated annually from the consolidated 

revenue fund for the purpose of funding grants to art and crafts 
organizations established under this Act ; 

 
“grant”  means a sum of money given by the branch to an arts or crafts 

organization; 
 
“high impact area”  means an area of the province designated as such by the board and 

which has been adversely affected by the downturn in the economy;  
 
“minister”  means the minister responsible for culture and sports; 
 
“rural area” means an area of the province designated as such by the lieutenant 

governor in council; and 
 
“urban area” means an area of the province designated as such by the lieutenant 

governor in council. 
 
Purpose 

 

2 (1) The purpose of this Act is to assist arts and crafts organizations in the province to 
achieve sustainability. 

 
(2) The provisions of this Act must be interpreted in a manner consistent with the 

purpose of this Act.  
 

Part 1 

The Revitalization Fund 

Fund established 

 

3 (1) There shall be an Arts and Crafts Revitalization Fund.   
 

(2) The Lieutenant Governor in Council must set aside a sum of money from the 
consolidated revenue fund on April 1 in each year to be used to pay grants to arts 
and crafts organizations. 

 



Administrative Justice for Decision Makers – Revised 2017 
Participants’ Manual   Page 9 

(3) Despite subsection 2, the fund established under this section must be no less than 
one million dollars but must not exceed one percent of the annual provincial 
surplus in the preceding fiscal year. 

 
 

Distribution of fund 

 

4  (1) The branch must distribute all grants to arts and crafts organizations by no later 
than July 31 of the year in which the fund was allocated. 

 
(2) The branch must give priority to applications submitted by arts and crafts 

organizations located in high-impact areas. The branch may distribute grants to 
arts and crafts organizations in non-high-impact areas but such distribution must 
not exceed 10 percent of the opening value of the fund. 

 
(3) Any money in the fund not distributed by July 31 in the year the fund was 

allocated may be distributed by the branch equally among all municipalities in the 
province for the purpose of developing arts and crafts in their communities. 

 
(4) Subsections (1) and (3) do not apply if an application is subject to an appeal to 

the appeal tribunal. 
 
Eligibility for Grant 

 
5. (1) The branch must make policies respecting eligibility for and distribution of 

grants and may, 
(a)   develop and approve application forms; 
(b) develop and approve eligibility criteria for receiving maximum grant 
amounts; 
(c) develop and approve policies respecting confidentiality; 
(d) designate policies that are binding on the branch and appeal tribunal; 
(e) approve the manner in which approved polies are to be published. 

 
(2) The branch has the power and authority to determine whether an applicant is 

eligible for a grant and the amount of grant to be received by an eligible applicant 
arts or crafts organization. 

 
(3) A decision of the branch may be appealed to the appeal tribunal within 14 days 

of the date of the decision. 
 

Amount of grant 
 
6  (1) Every arts organization in a high-impact rural area is eligible to apply for and 

receive a grant up to a maximum of $20,000 in one year. 
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(2) Every crafts organization in a high-impact rural area is eligible to apply for and 
receive a grant up to a maximum of $10,000 in one year. 

 
(3) Every arts and crafts organization in a high-impact urban area is eligible to 

apply for and receive a grant of up to a maximum of $5,000 in one year. 
 

(4) Every arts or crafts organization may apply for the maximum grant amount on 
such terms as the board may provide. 

 
Part 2 

 

The Revitalization Fund Appeal Tribunal 

Appeal tribunal established 

 
7   (1) There shall be an appeal tribunal known as the Revitalization Fund Appeal 

Tribunal. 
 

(2) The appeal tribunal shall consist of a chair, vice chairs and other members equal 
in number representative of arts and crafts respectively. The chair, vice chairs 
and members shall be appointed by the Lieutenant Governor in Council on the 
recommendation of the minister following a merit-based selection process. 

 
(3) The chair may designate one of the vice chairs to act in the chair’s absence, and 

while so acting the vice chair has the power and authority of the chair. 
 

(4) The Chair may designate a member to act as registrar of the appeal tribunal. 
 
(5) The registrar may decide procedural and preliminary issues and the decision of 

the registrar is the decision of the appeal tribunal. 
Panels 

 
8 (1) The chair may establish one or more panels of the appeal tribunal and each panel 

has the power and authority of the appeal tribunal in matters referred to the 
panel by the chair or coming before it under rules of the appeal tribunal made 
under this Act. 

(2) A panel of the appeal tribunal shall consist of 
 
(i) the chair and two vice chairs, 
(ii) three vice chairs, or 
(iii) the chair or a vice chair, and one member representative of arts and one 

member representative of crafts.  
 

Quorum 

 
  9 (1) A panel of the appeal tribunal shall not proceed with a matter unless a quorum 

is present and remains present throughout the proceeding. 
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(2) A quorum of a panel consists of all members of the panel, including the chair 

or vice chair. 
Proceedings 

 
10 (1) The chair shall preside at proceedings of the appeal tribunal and all panels of 

which he or she is a member, and a vice chair shall preside over all other panels. 
 

(2) The decision of a majority of the members of the appeal tribunal or of a panel 
present at a proceeding is the decision of the appeal tribunal or panel, but if there is 
no majority, the decision of the chair or presiding vice chair governs. 

 
Powers and jurisdiction 

 
11   (1) The appeal tribunal has the power and authority to confirm, cancel or vary a 

decision of the branch. 
 

(2) The appeal tribunal has the exclusive jurisdiction to determine all questions of 
law and fact arising in an appeal from a decision of the branch. 

 
(3) The appeal tribunal is not bound by precedent and must make its determination 

on the merits and justice of each case, but in so doing the appeal tribunal must 
apply any binding policy of the branch that is applicable in the case. 

 
(4) The appeal tribunal may direct the branch to reimburse an applicant for the 

expenses incurred in obtaining expert reports for use in an appeal in cases 
where no costs are awarded. 

 
Decisions final and not open to review 

 
12 A decision of the appeal tribunal under this Act is final and binding and is not 

open to question or review in a court on any grounds. 
 

Part 3  

 

General 

 
Application of the Administrative Tribunals Act 

 
13 The following sections of the Administrative Tribunals Act apply to the appeal 

tribunal: 1, 2, 3, 7 to 15, 18, 19, 20, 21, 23, 24, 25, 29 to 42, 44, 47, 48, 49, 51 
to 58, 60, and 61. 
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Regulations  
 

14. The Lieutenant Governor in Council may make regulations defining the 
following: 

 (a) rural and urban areas;  
 (b) high impact areas 

 

Effective date 

 
15 This Act shall come into force on a date designated by the Lieutenant 

Governor in Council by regulation 
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Arts and Crafts Revitalization Act 

 

ARTS AND CRAFTS REVITALIZATION REGULATION 
 

B.C. Reg. 17/2017 Deposited February 15, 2017 

 

O.C. 1001/2017 effective April 1, 2017 
 

Contents 
 

1 Definitions 
2 Designations 
3 Effective date 

 
Definitions 

 
1  In this regulation: 
 
“Act” means the Arts and Crafts Revitalization Act, and 
 
“area” means the local municipal area as defined in the Arts and Crafts Revitalization 
Regulation, or such other area as the board may determine from time to time. 
 
“local municipal area” means a municipality, district, township or other incorporated or 

unincorporated local government division but does not include the 
Greater Vancouver Regional District or the Greater Victoria Capital 
Region. 

 
Designations 

 
2 The Lieutenant Governor in Council designates all local municipal areas with a 

population of 5,000 or less as a rural area for the purposes of the Act.  
 
3 The Lieutenant Governor in Council designates all local municipal areas with a 

population of more than 5,000 as an urban area for the purposes of the Act.  
 
4. An area shall be considered to be a high-impact area if the unemployment rate as 

recorded by Statistics Canada at the time an application for a grant is made is over 8%. 
 
 
5.  The population of an area shall be determined based on the official population as shown 

in the records of Statistics Canada at the time an application for a grant is made.  
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Effective date 

 
6. The Act and this Regulation shall come into effect on April 1, 2017.  
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Revitalization Fund Appeal Tribunal 
 

Rules and Practices 
 

Who May Appeal 

Only persons directly affected by a decision of the branch may appeal. 
 

How to Appeal 

An appeal may be initiated by filing a notice of appeal with the tribunal either electronically or 
by mail sent to the tribunal’s offices.  

Content 

A notice of appeal must: 
(a) be made in writing, 
(b) identify the decision being appealed, 
(c) state why the decision should be changed, 
(d) state the outcome requested, 
(e) contain the name, address and telephone number of the appellant, and if the appellant has 

an agent to act on the appellant’s behalf in respect of the appeal, the name of the agent and 
a telephone number at which the agent may be contacted during regular business hours, 

(f) include an address for delivery of any notices in respect of the appeal, and 
(g) be signed by the appellant or the appellant’s agent. 
 

Incomplete Notice of Appeal 

Where the notice initiating the appeal does not contain all the necessary information and the 
appeal tribunal does not receive the additional information within 10 days, the appeal may be 
dismissed after giving the appellant an opportunity to make a submission [s. 31(2), ATA].  
 
Representatives 

Section 32 of the ATA allows a party to be represented by counsel or an agent. 
 

Respondents and Other Participants 

The tribunal must notify other arts and crafts organizations of an appeal and may allow other 
arts and crafts organizations to participate where a case involves an important issue or affects 
their interests. Participating respondents are entitled to the following: 
(a) copies of all written documentation obtained during the appeal process, 
(b) notice of an oral hearing (if one is held), and 
(c) an opportunity to file new evidence and written submissions. 
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Registrar’s Authority 

The Registrar has the authority, in any appeal, to consider: 
(a) whether the appeal should proceed by written submissions or an oral hearing, by 

teleconference, videoconference, or other electronic means, 
(b) whether to convene a pre-hearing conference, 
(c) whether to require pre-hearing disclosure of evidence, 
(d) who should participate, 
(e) the requirements for any oral hearing (date, location, duration, interpreter), 
(f) whether other evidence should be requested, and 
(g) whether there should be a pre-hearing examination of a party on oath or affirmation or by 

affidavit. 
(h) make any other orders for the effective and efficient management of an appeal. 
 

Time frame for Decision 

The appeal tribunal must make its decision within 30 days after completing its hearings. 
 

Panels 

The chair must establish the panels. A panel has the power and authority of the appeal tribunal 
in considering an appeal. Appeals will normally be heard by a three-member panel. There are 
two types of three-member panels: 
(a) a non-representational panel, consisting of the chair or a vice chair acting as the presiding 

member, plus two vice chairs; and 
(b) a representational panel, consisting of the chair or a vice chair acting as the presiding 

member, plus one member with experience in arts and one member with experience in 
crafts. 

 

Admissibility of Evidence 

The appeal tribunal may accept information it considers relevant, necessary and appropriate, 
whether the information would be admissible in a court. Panels may exclude any information 
that is unduly repetitious. Admissibility is subject to the provisions of any other act expressly 
limiting the extent to which or purpose for which any evidence may be admitted or used. Panels 
cannot admit anything that would be inadmissible in court based on privilege under the law of 
evidence. 
 

Categories of Privilege 

The recognized categories of privilege are solicitor-client privilege, litigation privilege, 
matrimonial privilege, public-interest immunity, settlement-negotiation privilege, privilege 
against self-incrimination, and police informer privilege. Certain communications may also be 
found to be privileged on a case-by-case basis if the communications originate in a confidence 
that they will not be disclosed, the element of confidentiality is essential to the full and 
satisfactory maintenance of the relationship between the parties, the relationship must be one 
which, in the opinion of the community, ought to be diligently fostered, and the injury to the 
relationship resulting from the disclosure must be greater than the benefit to be gained related 
to the correct disposition of the appeal. 
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Evidence Received in Confidence 

Panels may direct that all or part of the evidence, either oral or written, be received in 
confidence to the exclusion of parties, on terms the panel considers necessary, in the interests 
of the proper administration of justice. 
 

Expert Evidence 

Expert evidence is opinion evidence given by any person whom the panel finds to be an expert, 
based on the person’s qualifications. Sections 10 and 11 of the Evidence Act, Revised Statues 
of British Columbia (R.S.B.C.) 1996, c. 124, set out the court rules for admitting expert 
evidence. 
 
Orders for the Production Evidence 

At any time before or during a hearing, the appeal tribunal or the Registrar may order a 
person: 
(a) to attend an oral or electronic hearing to give relevant evidence on oath or affirmation or 

in any other manner that is admissible and relevant to an issue in an appeal; or 
(b) to produce an admissible, relevant document or other thing in a person’s possession or 

control. 
 
Panels or the Registrar may issue an order on their own initiative, or at the request of a party. 
Parties requesting an order will be asked to provide the following information in writing: 
(a) the name and address of the witness or person in possession of the documents or things, 

and the exact documents or things requested; 
(b) the relevance of the evidence to the issue under appeal; 
(c) whether the witness is willing to attend, or the person is willing to produce the documents 

or things and, if not, why not. 
 
A person served with an order compelling their attendance at a hearing is entitled to conduct 
money payable by the requesting party at the time of service (British Columbia Supreme Court 

Rule 40(38)). A witness is not obligated to attend if the conduct money is not paid. A person 
served with an order compelling the production of documents is entitled to payment of the 
reasonable costs of copying and delivery payable in advance by the requesting party. 
 
If a person fails to comply with an order, the appeal tribunal may apply to the Supreme Court 
for an order directing compliance. If a person summoned as a witness fails to attend a hearing, 
take an oath or affirmation, answer questions or produce the records or things in their 
possession, the appeal tribunal may apply to court for committal of that person for contempt. 
 
The appeal tribunal may order depositions of witnesses (in or out of province) in accordance 
with the Supreme Court Rules. 
 
Oral Hearings 
The appeal tribunal holds oral hearings in various locations throughout British Columbia. The 
appellant must be prepared to proceed with the scheduled hearing. The parties will normally 
be given at least one week’s notice of the hearing date. If parties request a change of date, it 
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may be granted. Where the oral hearing is rescheduled at the request of the parties, further date 
changes will be made only for exceptional circumstances. 
 

Respondent Failure to Appear for a Hearing 

If a respondent fails to attend an oral hearing, they will be deemed to have waived their right 
to participate further in the appeal unless the appeal tribunal is satisfied that the respondent was 
unavoidably prevented from attending the hearing.  
 
Appellant Failure to Appear for a Hearing 

If an appellant fails to appear for an oral hearing, the panel may dismiss the appeal.  

Adequate Reasons 

Failure to appear at an oral hearing without prior notice would normally only be justified by a 
personal emergency or other serious and unforeseen circumstance which prevented the 
appellant from attending the hearing and from notifying the appeal tribunal, in advance, of the 
situation. Acceptable reasons would include a personal or family emergency that could not 
have been predicted, or other compelling, unpredictable situations. Other examples could 
include a motor vehicle accident on the way to the hearing; admission to hospital for emergency 
health care; acute physical or mental disability; or death of a family member on or immediately 
before the day of the hearing.  
 

Inadequate Reasons 

Panels will generally not consider the following as adequate reasons for failing to attend an 
oral hearing without notice: 
(a) concern about jeopardizing current employment by taking time off for the hearing; 
(b) a non-emergency medical situation, such as a cold or flu; 
(c) misunderstanding the hearing notice; 
(d) forgetting about the hearing, or oversleeping on the day of hearing; 
(e) failure to receive the hearing notice, where this resulted from the appellant’s failure to notify 

of their change of address; 
(f) important personal activities (preparations for a wedding, divorce or funeral, care of sick 

family members, administering an estate, and so on); or 
(g) vacation. 
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Panel Discretion 

Despite the inadequacy of the reasons for not appearing, panels have the discretion to 
reschedule the hearing where the panel considers that the appeal should be addressed on the 
merits despite the failure to appear where, for example, the issue under appeal is very 
significant and credibility is a central issue.  
 
Summary Dismissal 

If a party fails to comply with an order or rule of practice and procedure, the appeal tribunal 
may, after giving notice to that party, either: 
(a) schedule a written, electronic or oral hearing; 
(b) continue with the appeal and make a decision based on the evidence before it, with or 

without providing an opportunity for submissions; 
(c) dismiss the application. 
 

Who May Attend 

Oral hearings are open to the public. The panel has the discretion to exclude members of the 
public, including the media, from attending an oral hearing. The panel will generally exclude 
witnesses from the hearing room until the panel is ready to hear their evidence. 
 

Witnesses 

Panels can place greater weight on the evidence of a witness if they did not hear the evidence 
of other witnesses. If a person was present in a hearing while another witness gave evidence, 
the panel may give less weight to their evidence. A party may ask the panel to issue an order 
compelling the attendance of another party who is not participating in the hearing. Where a 
party is a limited company, an officer or employee of the company may be required to give 
evidence on behalf of the company.  
 

Affirmation or Oath 

Witnesses, including the parties to an appeal, will usually be required to give evidence under 
affirmation or oath. This involves a solemn promise, in a form binding on the conscience of 
the witness, to tell the truth. 
 

Interpreters 

The appeal tribunal should be notified of the need for an interpreter when the oral hearing is 
requested. Where the panel believes that an interpreter is necessary and none is present, the 
hearing should be rescheduled.  
 

Written Pre-Hearing Submissions 

A written submission or evidence received before the date of hearing will be provided to all 
participating parties. 
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Record of the Hearing 

The appeal tribunal is authorized to tape record or transcribe its hearings [s. 35(1), ATA]. 
Where practical, the appeal tribunal will record oral hearings. The recording constitutes part of 
the record of the proceeding. Written transcripts are not provided, except where the panel 
determines that a transcript of specific evidence is necessary. 
 
Responsibilities of the Presiding Member 

It is the responsibility of the presiding member to maintain order during the hearing. 
 
Procedure at the Hearing 
Section 38 of the ATA provides that a party may call and examine witnesses, present evidence 
and submissions and cross-examine witnesses as reasonably required by the appeal tribunal for 
a full and fair disclosure of all matters relevant to the issues on the appeal. The panel has the 
right to control this examination for relevance. The panel may also question any witness who 
gives oral evidence. Oral hearing procedures may vary depending on the circumstances of a 
particular case. The presiding member will usually swear in or affirm each witness immediately 
before the witness gives their evidence.  
 
The following sequence will generally be followed in a hearing: 
(a) the presiding member will introduce the panel, explain the role of the appeal tribunal, and 

ask other persons in attendance to introduce themselves and explain their role in the 
hearing; 

(b) the panel will exclude witnesses, where appropriate, until they are called upon to give 
evidence; 

(c) the panel will identify the decision under appeal, and, where necessary, clarify the issues 
under appeal;  

(d) the appellant or appellant’s representative will present their case, including a brief 
statement of the remedy sought and grounds for the appeal, followed by the evidence; 

(f) a respondent may question the appellant’s witnesses on any relevant matter; 
(g) the panel may question the appellant’s witnesses on any relevant matter; 
(h) a respondent or the respondent’s representative may present evidence; 
(i) the appellant may question the respondent’s witnesses on any relevant matter; 
(j) the panel may question the respondent’s witnesses on any relevant matter; 
(k) the appellant may be given the opportunity to present additional evidence to respond to 

new evidence introduced by the respondent; 
(l) the appellant will make submissions based on the evidence before the panel. 
(m) the respondent will make submissions; 
(n) the appellant may respond to the respondent’s submissions; 
(o) the panel will close the hearing and state that a written decision will be sent to the parties.  
 
The panel may make orders or give directions to maintain order at the hearing, and may [s. 
48(1) and (3), ATA] impose restrictions on a person’s continued participation in or attendance 
at a hearing or exclude a person from further participation in or attendance at a hearing until 
the order is reversed. If any person refuses or fails to comply with an order or direction under 
section 48 of the ATA, the appeal tribunal may call on a peace officer to enforce the order or 
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direction [s. 48(2), ATA] or apply to the court to commit the person for contempt of the order 
or direction [s. 49(2), ATA]. 
 
Post-Hearing Submissions 

Where an oral hearing is held, panels will not accept additional written submissions after the 
hearing unless the additional submission was requested or agreed to by the panel.  
 
Disclosure of Post-Hearing Submissions 

If a panel accepts submissions following a hearing, the new material must be disclosed to all 
participating parties who attended the oral hearing. The other party will generally have an 
opportunity to respond.  
 
Late or Unsolicited Submissions 

A panel may decide not to consider late or unsolicited submissions.  
 
Disclosure of Post-Hearing Evidence Obtained by the Panel 

A panel must disclose post hearing submissions and evidence to parties for comment.  
 

Notice of Decision 

The appeal tribunal will send each party a copy of its final decision [s. 52(1), ATA] as well as 
any amendments or addenda to the final decision. A party may file a certified copy of the final 
decision with the Supreme Court. A filed decision has the same force and effect, and all 
proceedings may be taken on it, as if it were a judgment of the Supreme Court. 
 
Publication of Decisions 

Appeal tribunal decisions, along with any amendments or addenda, will be posted on its 
internet site in a searchable form. 
 

Corrections to Final Decisions 

A panel may, on request by a party or on the panel’s own initiative, amend a final decision to 
correct any of the following: 
(a) a clerical or typographical error; 
(b) an accidental or inadvertent error, omission, or other similar mistake; 
(c) an arithmetical error made in a computation. 
 

Clarifications 

Within 10 days after being served with a final decision, a party may apply to the panel for 
clarification of the decision. The panel may amend the decision if it considers that the 
amendment will clarify its decision.  
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REVITALIZATION FUND APPEAL TRIBUNAL  

CODE OF CONDUCT FOR MEMBERS 

 

General 

This Code establishes reasonable, minimum expectations governing the professional and 
ethical responsibilities of members to enhance public confidence in their integrity and fairness 
of all members (including the chair, vice chairs, and members appointed under section 8(2) of 
the Act. Each member of the appeal tribunal must ensure his or her own compliance with this 
Code. Members also have an obligation to bring to the attention of another member any 
circumstance that raises a reasonable apprehension of a contravention of this Code by a 
member. Members who fail to comply with this Code may be subject to disciplinary action up 
to and including dismissal. 
 
Confidentiality 

In accordance with section 30 of the ATA, members must not disclose confidential information 
except as may be necessary to discharge their obligations under the Act or when required by 
law. Section 55(1) of the ATA provides that members must not be required to give evidence in 
any proceeding, other than a criminal proceeding, about records or information obtained in the 
discharge of their duties under the Act or the ATA. Inquiries from the media must be referred 
to the chair. 
 

Natural Justice 

Disclosure for the purpose of complying with the requirements of natural justice is necessary 
to the discharge of appeal tribunal’s obligations under the Act. 
 

Decision-Making Responsibilities 

Members must approach each hearing and determination of every appeal with a mind genuinely 
open to persuasion by convincing evidence and argument on every issue. Where a member is 
unable to agree with the majority of the panel, that member should prepare a reasoned dissent 
in a timely fashion. 
 
Code of Conduct for Oral Hearings 

(a) Members will approach every hearing with an open mind on every issue, and will avoid 
doing or saying anything that could cause any person to think otherwise. 

(b) Members will treat all participants in the hearing process with courtesy and respect. 
(c) Members will make every effort to ensure that all participants treat each other with 

courtesy and respect. 
(d) Members will allow parties reasonable latitude to present their case without interruption, 

subject to the presiding member’s obligation to control the hearing for relevance and to 
ensure that the procedure is fair. 

(e) Members will explain the hearing procedure and the issues to be decided. 
(f) Members must not communicate about the proceeding, directly or indirectly, with any 

party, representative, or witness, except in the presence of all parties and/or their 
representatives. 

 



Administrative Justice for Decision Makers – Revised 2017 
Participants’ Manual   Page 23 

 

 

Conflict of Interest/Reasonable Apprehension of Bias 

Members must avoid all real or apparent conflicts of interest and must arrange their private 
affairs in a manner intended to avoid the possibility of a real or apparent conflict of interest 
arising in their role with the appeal tribunal. A conflict of interest arises when a member’s 
relationships, financial interests, or activities inhibit, or may reasonably be thought to inhibit, 
the impartial discharge of his or her obligations as a member. A member must not participate 
in a proceeding where the member has (or has had within the last six months) a significant or 
close personal, professional, or business relationship with a party, a party’s representative, or 
witness to a proceeding. For greater certainty, a “conflict of interest” occurs when a member 
has a personal interest (either pecuniary or non-pecuniary), relationship, or association (past or 
present) that impairs the member’s ability to discharge her/his duties fairly and impartially. An 
“apparent conflict of interest” exists when a reasonable, well-informed person could have a 
reasonable perception or apprehension that the existence of a personal attitude, interest (either 
pecuniary or non-pecuniary) relationship or association (past or present) could impair the 
member’s ability to discharge their duties fairly and impartially; 
 
On recognizing a possible conflict or bias issue, the member should consider whether it would 
be appropriate to withdraw. This may involve discussion with other panel members or the chair.  
 

Procedure 

A member who believes they have a real or apparent conflict of interest related to a proceeding 
must advise the parties immediately. A party making an allegation of bias or conflict of interest 
must provide details in writing to the panel of the evidence and argument it relies upon to 
establish the allegation. At the panel’s option, the details may be presented orally. If, after 
considering that evidence and argument and any evidence and argument the other parties 
present on the issue, the panel determines that a real or apparent conflict of interest exists, the 
panel will be reconstituted. If the panel concludes that neither a real nor apparent conflict of 
interest exists, the panel must inform the parties in writing and provide reasons. Where the 
possibility of a conflict of interest or bias becomes apparent to a member during a hearing, the 
member must identify the potential problem to all the parties and invite oral submissions on 
the matter. The panel may adjourn to reach an oral or written decision on the matter, or the 
member may withdraw from the proceeding if the member considers it appropriate. 
Alternatively, the parties may consent to the member proceeding with the oral hearing. If a 
member withdraws from a proceeding on the basis of a real or apparent conflict of interest, the 
member must not participate in any manner in the proceeding.  
 

Collegial Responsibilities 

Members must foster a collegial approach in performing their adjudicative functions and 
exchange views, information, and opinions in a spirit of respect for the independence of each 
other as decision makers. A member will not publicly comment, orally or in writing, on a 
colleague’s conduct, and shall not divulge confidential information unless legally required or 
appropriately authorized to do so.  
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Freedom of Information and Protection of Privacy Act (FOIPPA) 

The Freedom of Information and Protection of Privacy Act (FOIPPA) prohibits a public body 
from using personal information in its custody and control other than for the performance of 
that body’s statutory duties [ss. 32 and 34, FOIPPA]. Under FOIPPA, an applicant may apply 
in writing to a public body for access to any record within the custody and control of that body. 
The appeal tribunal must respond to requests within 30 days and make every effort to respond 
openly, accurately, and completely. If access is denied, the appeal tribunal’s response will 
include reasons for the refusal and explain the applicant’s right to request a review of the 
decision by the Information and Privacy Commissioner. Section 20 of FOIPPA provides that 
a public body need not disclose information which is to be published or released to the public 
within 60 days. As appeal tribunal decisions are publicly accessible on the internet, the appeal 
tribunal will refer persons with inquiries concerning decisions to the internet site. There are 
certain categories of records that are exempt from disclosure that do not fall within the scope 
of FOIPPA or to which FOIPPA does not apply [s. 61, ATA]. These include personal notes, 
communications, or draft decisions of a decision maker.  
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Arts and Crafts Revitalization Act 

Policies of the Arts and Crafts Revitalization Branch 

 
  
The Arts and Crafts Revitalization Branch adopts the following policies for the fair distribution 
of the Arts and Crafts Revitalization Fund.  
 

Maximum Grant 

 
1. (a)  In order to be eligible for the maximum amount of a grant, an applicant organization 

must show that it has suffered a financial loss three consecutive years immediately prior to 
the year in which the application for the grant is made.  
(b)  If applying for the maximum amount, an organization must submit audited financial 
statements for the immediately preceding three years.   

 
Arts Organization 

 
2 (a)  Organizations applying for a grant which produce both arts and crafts will be considered 

an arts organization if the value of the art amounts to 75% or more of the combined value 
of the total arts and crafts produced by the organization in the year immediately preceding 
the year in which the application for a grant is made.  
(b)  An organization that produces both arts and crafts which claims the status of an arts 
organization for the purpose of applying for a grant must submit a financial evaluation of 
its product inventory for the year immediately preceding the application.   
(c)  The evaluation must be provided by a recognized expert in the field of arts and crafts.   

 
Application 

 
3. (a)  An organization applying for a grant must complete the branch’s standard application 

form.   
(b)  In order to be considered for a grant, applications must be received by the branch by no 
later than May 1 in the year the application is made.   
(c)  Applications may be delivered to the branch’s offices by ordinary mail, by completing 
an on-line application, or by fax. 

 
Notice 

 
4. (a)  The branch will give notice to the community of all applications received by publishing 

a list on their website before May 15 of the year in which the applications are made.   
(b) Members of the community will be able to view all applications online by logging onto 
www.artandcrafts.bc.ca. 

 

http://www.artandcrafts.bc.ca/
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Hearing 

 
5. (a)  The branch will make a decision with respect to applications based on the written 

material provided.  
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BC Administrative Decision Maker’s Manual 

[Current to May 1, 2016 
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CHAPTER 2 

ADMINISTRATIVE LAW AND DECISION-MAKERS 

This chapter outlines the development of administrative law and explains the meaning of 
procedural fairness. It deals also with rules and procedures in common law and legislation 
that govern how administrative decisions are made, and the rights of people affected by those 
decisions. 

What is administrative law? 

The following quotation provides a useful definition of administrative law:  
 

What is administrative law? It is the law that governs public officials and tribunals  
who make decisions which affect peoples’ interests. Any governmental or quasi-governmental 
authority that has powers derived directly or indirectly from statute is subject to administrative 
law requirements. Some obvious examples include immigration and unemployment insurance 
authorities, parole boards, professional discipline bodies, municipal councils, university 
committees and utilities regulatory bodies. Administrative law also governs discipline 
committees of private associations and clubs. The list appears endless. These organizations 
have in common the power to make rules and decisions that affect people.  
Administrative law prescribes the rules by which these authorities are expected to operate and, 
when these rules are not complied with, provides the complaint procedure and the remedies.1  

The growth of administrative decision-making bodies 

 
Administrative law developed in Canada in the mid-1800s with the federal government 
regulation of the railway industry. Gradually, the number of administrative structures 
increased as government regulation extended to various industries and areas of life. 
Following World War II, with the expansion of population, trade, and commerce came a 
related expansion of regulatory and adjudicative bodies. 
These administrative decision-making bodies were intended to increase the efficiency of the 
administration of justice for both the state and the individual. They needed to develop and 
administer policy and resolve disputes between citizens in an expeditious manner. Courts 
retained the power to review their decisions to ensure that they acted fairly and in accordance 
with the rule of law.  
In this manual, we refer only to administrative decision-making bodies created by statute. 
Other entities may exist where people have agreed to submit to adjudication but the decision-
making body has not been created by statute.  
                                            
1 Sara Blake, Administrative Law in Canada, 3rd ed. (Butterworths Canada, 2001), p. 1.  
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The number of administrative decision-making bodies in British Columbia varies over time, 
as the executive branch of government chooses to expand or contract the scope of its 
statutory delegation of authority. For a list of administrative decision-making bodies, see the 
BC Directory of Administrative Tribunals & Agencies at www.adminlawbc.ca/tribunals.  

The rule of law 

What does the “rule of law” mean? Simply put, it is the principle that the law governs, and no 
one is above the law. Laws must be made and enforced in accordance with recognized 
procedure. In democracies, governments and citizens are governed by, and must act in 
accordance with, the law. Elected officials are not entitled to act arbitrarily or outside the law. 
Officers of the law such as judges, lawyers, and the police may not act arbitrarily, or they 
may have their decisions overturned, be removed from their jobs, disciplined, or even be 
criminally charged. 

Regulatory branches of government 

In addition to decision-making bodies, there are regulatory branches of government that 
administer policy, programs, and enforcement in areas such as liquor control and licensing, 
gaming, and residential tenancies. Employees of these offices are also decision-makers as 
described above, subject to the rule of law, including the rules of procedural fairness. 

Administrative decision-making bodies and government 

There are three branches of government: legislative, executive, and judicial. Administrative 
decision-making bodies are created by the legislature, pursuant to the terms of a statute, but 
they are not part of the legislature. These bodies are both judicial and executive in their day-
to-day operations.  
 
The legislature is comprised of elected officials with the authority to create legislation and 
pass it into law.  
 
The executive branch is comprised of the cabinet, who are Ministers selected from the 
legislature. Ministers lead their ministries and the public servants employed by government to 
carry out the duties delegated by the Minister.  
The judiciary is independent from government. The courts of superior jurisdiction in this 
province are the Supreme Court and the Court of Appeal. They have what is called inherent 
jurisdiction to see that the rule of law is followed, in regard not only to specific statutes, but 
also to the common law and overall considerations of fairness. The provincial courts 
(criminal, family, and small claims) are created by statute, and their judiciaries are appointed 
by the provincial government. They are accorded the same independence as other courts.   
 

Independence of decision-making bodies and decision-makers 
 
Independence falls under the general provisions and expectations of the common-law duty of 
procedural fairness, discussed later. At this point, it is important to understand the concept of 
independence.  

http://www.adminlawbc.ca/tribunals
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There are two aspects of “judicial independence” which apply to decision-making bodies: (a) 
impartiality, or freedom from bias, and (b) institutional independence as reflected in the 
following comments from the Supreme Court of Canada in the Bell2 decision:  

The requirements of independence and impartiality at common law are related. Both are 
components of the rule against bias, nemo debet esse judex in propria sua causa [no man may 
be a judge in his own cause]. Both seek to uphold public confidence in the fairness of 
administrative agencies and their decision-making procedures. It follows that the legal tests for 
independence and impartiality appeal to the perceptions of the reasonable, well-informed 
member of the public. Both tests require us to ask: what would an informed person, viewing the 
matter realistically and practically, and having thought the matter through, conclude? (See 
Committee for Justice and Liberty v. National Energy Board, [1978] 1 S.C.R. 369, at p. 394, per 
de Grandpré J., dissenting.)   

In this section, we discuss institutional independence. For a detailed discussion of 
impartiality and bias refer to “The right to an impartial decision-maker”, below.  
 
Institutional independence “is not absence of influence but rather freedom to decide 
according to one’s own conscience and opinions”.3  
 
Most decision-making bodies report to the legislature, and thus the public, through a 
government ministry. For example, the Property Assessment Appeal Board, which deals with 
parties who wish to appeal their property assessments, reports to the legislature through the 
Ministry of Community, Sport and Cultural Development. The responsible Minister and 
ministry are called the decision-making body's “host ministry”. 
 
A decision-making body is governed by: 

 its enabling legislation (Act and Regulations); 

 in BC, the Administrative Tribunals Act4 (the “ATA”) , a procedural statute of general 
application for specified decision-making bodies;  

 rules enacted by the decision-making body in accordance with its enabling legislation; 
and  

 the common-law requirements of procedural fairness.  

Administrative law decision-makers are expected to ensure that they are not improperly 
influenced in their decision-making by other members of the body, the government, or 
external sources. Both decision-making bodies and individual members must have the 
independence to decide each case on the basis of the relevant evidence and on its merits. In 
order to protect independence, there must be safeguards against various institutional 
pressures, including those resulting from the relationship with a decision-making body’s host 
ministry. 

                                            
2 Bell Canada v. Canadian Telephone Employees Association, 2003 SCC 36 at para. 17. 

3 Sara Blake, Administrative Law in Canada, 2nd, ed. (Butterworths Canada, 1997), p. 89. 

4 S.B.C. 2004, c. 45. 
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There is ongoing debate about the scope of the institutional independence of decision-making 
bodies. The degree of institutional independence depends on various factors, including the 
language of the enabling statute and the adjudicative function of members. However, the 
independence of individual administrative law decision-makers, as distinct from the 
institution, must be unfettered. 
 
Many decision-making bodies have a public policy mandate, in addition to their adjudicative 
mandate, which sets them apart from the judicial branch and from the standard of 
independence accorded to the courts. In determining which standards of procedural fairness, 
including independence, are applicable to a specific decision-making body, courts will 
consider whether the body’s main function is closer to adjudication or to implementing 
government policy. All aspects of the body’s structure, as laid out in its enabling statute, must 
be examined and an attempt made to determine precisely what combination of functions the 
legislature intended it to serve and what procedural protections are appropriate for a body 
with those particular functions.5 

Differences in processes between decision-making bodies 

Decision-making bodies have traditionally been entrusted with public policy mandates. Many 
have the authority to adjudicate disputes, either between government and the public 
(individuals, businesses, societies, corporations, etc.) or between individual parties. The 
courts, on the other hand, are not usually charged with a public policy mandate in the 
disputes before them, although public policy considerations may be raised.  
Decision-making bodies have greater flexibility than the courts. This has led many 
administrative law practitioners to observe that being a decision-maker can be more 
demanding than being a judge. For example: 

 Courts are bound by rules of evidence; decision-making bodies are not, but they are 
required to ensure that the evidence before them is relevant and reliable, and that the 
admission of the evidence accords with principles of procedural fairness. 

 Courts are bound by precedent, which means they have to follow the case law set by 
higher courts. Decision-making bodies are not bound to follow their own prior decisions, 
but have an interest in maintaining consistency in decision-making. This means decision-
makers must be acquainted with former decisions of their members and, if they are 
departing from the general approach on a particular issue, must indicate why. 

 Decision-making bodies frequently have ongoing contact with the parties who appear 
before them and may be involved in regulating an industry. Courts usually see a party 
only once. 

 Administrative law decision-makers are often appointed or hired because they have 
expertise in a certain area and are expected to bring that expertise to bear in performing 
their responsibilities. Courts are comprised of legal experts but not usually “substantive 
issue” experts. 

                                            
5 Bell, supra, note 2 at para 22.  
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Understanding your adjudicative mandate 

 
Administrative law decision-makers need to understand fully the legislative context in which 
they operate. This context prescribes the decision-making body’s jurisdiction and establishes 
its mandate, powers, and duties. 

Introduction to governing legislation, mandate, powers, and duties 

 
Decision-making bodies are created by statute. The statute will include the power to make 
regulations. The statute and the regulations are referred to as the decision-making body’s 
enabling legislation. The enabling statute may establish the purpose or purposes of the 
particular body. Because a decision-making body is created by statute, it does not have any 
inherent or equitable powers as the courts do. The decision-making body can do only what 
the enabling legislation authorizes it to do, including any ancillary powers that are reasonably 
necessary to fulfill the statutory powers. If applicable, it can also exercise powers granted 
under the ATA (see the discussion below). 
 
In many modern statutes the decision-making body has the statutory authority to establish its 
own rules and procedures. It is important to go to a particular body’s website to discover its 
policy, procedures, and statutory interpretations.  
 
In BC, the ATA provides a procedural framework for the work of certain decision-making 
bodies. The statute does not automatically apply to all such bodies. The ATA provides a menu 
of optional powers that may or may not be given to a particular body in its enabling statute. It 
is essential to know which provisions of the ATA, if any, apply to your decision-making 
entity in order to understand fully the scope of your authority and to understand what is 
expected of you as a decision-maker. 
 
The main provisions of the ATA that affect the conduct of hearings are ss. 1, 16, 17, and 30  
to 56. Provisions that you may need to refer to include:  

 definitions (s. 1); 

 consent orders, withdrawals, and settlements (ss. 16 and 17); 

 your duties (s. 30); 

 authority of the decision-making body to compel witnesses and order disclosure of 
documents or other things (s. 34);  

 the form of hearings (s. 36); 

 granting or refusing adjournments (s. 39); 

 admissibility of evidence (s. 40); 

 hearings are open to the public; when you might receive information in confidence (ss. 41 
and 42); 

 maintenance of order at hearings; dealing with uncooperative persons  
(ss. 48 and 49); 
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 some requirements for your decisions (ss. 50 and 51); and 

 immunity protection for the decision-making body and its members (s. 56). 

Jurisdiction 

In addition to setting out the decision-making body’s mandate, the enabling legislation 
establishes its jurisdiction. As a decision-maker, your authority is governed by the “four 
corners of the statute” and you are bound to follow the rule of law. As discussed in the 
preceding section, your powers are limited to those conferred by the statute and any ancillary 
powers necessary to fulfill your mandate. If you act within those powers, you remain within 
your jurisdiction. If you exceed those powers, you may be found to be acting “without 
jurisdiction” or “outside your jurisdiction”.  
 
The enabling legislation limits jurisdiction. If there is a conflict between a common-law 
principle and a provision or directive in a statute, the statute always prevails. Unlike the 
superior courts, decision-making bodies do not have inherent jurisdiction. Therefore, if 
human rights or constitutional issues arise, you must look to your enabling statute to 
determine whether you have the authority to decide them or if the parties must bring those 
issues to the court.  
 
Once a decision-making body has completed a case, for example, by conducting a hearing 
and issuing a decision, its jurisdiction is ended. The body is said to have exhausted its 
statutory authority (also referred to as being functus officio). A body may have the authority 
to review or reconsider a decision (see chapter 10). On occasion, one of the participants in a 
completed hearing may apply to have all or a portion of the case re-heard. This raises the 
concern as to whether the case has already been determined (res judicata). If the issue the 
participant  
wants to have re-heard has already been decided, the decision-making body will not have 
jurisdiction to re-hear it. This is also known as issue estoppel. The tests, or preconditions, for 
issue estoppel are: 

 that the same question has been decided;  

 that the judicial decision which is said to create the estoppel was final; 

 that the parties to the judicial decision are the same, or essentially the same, as the parties 
to the proceedings in which the estoppel is raised.6  

Constitutional questions and the Charter of Rights and Freedoms 

 
A “constitutional question” is one that challenges the validity of a statute or regulation or that 
requests a remedy under s. 24(1) of the Canadian Charter of Rights and Freedoms (the 

“Charter”).7 In BC, the Constitutional Question Act requires the Attorney General to be 
notified when constitutional questions are raised.8 

                                            
6 See British Columbia (Workers’ Compensation Board) v. Figliola, 2011 SCC 52 at para. 27. 

7 ATA, ss. 1, 43, 44, 45, and 46.  

8 Constitutional Question Act, R.S.B.C. 1996, c. 68, ss. 3 and 8.  
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Sections 44 and 45 of the ATA are optional provisions that may give administrative decision-

making bodies authority over constitutional questions. For most decision-making bodies, s. 

44 applies and the body does not have jurisdiction over constitutional questions. If s. 45 

applies, the decision-making body will have authority over some constitutional questions but 

not those relating to the Charter. For example, s. 45 applies to the Employment Standards 
Tribunal, Farm Industry Review Board, and Human Rights Tribunal. Check your enabling 
statute for the application of this ATA provision. 

Human Rights Code 

Sections 46.1, 46.2, and 46.3 of the ATA are also optional provisions that determine a 

decision-making body’s authority to decide human rights issues. Section 46.3 which provides 

that the decision-making body does not have jurisdiction to determine issues under the 

Human Rights Code, R.S.B.C. 1996, c. 210, (the “Code”) applies to most bodies. The other 

sections permit specified bodies to decline jurisdiction under the Code and set out procedural 

and substantive requirements to do so. Check your enabling legislation to see which of these 

sections, if any, applies to your particular decision-making body. 

 

We strongly recommend that you contact your chair or the decision-making body’s legal 

counsel whenever constitutional or human rights issues are raised.  

Immunity for “good faith” acts 

Section 56 of the ATA grants immunity protection to decision-makers for decisions made in 
adjudication or dispute resolution processes. The protection applies to the ”performance or 
intended performance of any duty” or the “exercise or intended exercise of any power”, 
provided the decision-maker acted in good faith.  

Protection from disclosure in dispute resolution processes 

Chapter 4 discusses pre-hearing procedures, including dispute resolution processes, and 
chapter 6 deals with admissibility of evidence; both chapters touch on disclosure. Under ss. 
29 and 40(5) of the ATA, a decision-maker is protected from being compelled to disclose 
documents or statements created for the purpose of settlement negotiations, or notes or 
records made while conducting a dispute resolution process.  
 
Appointments to decision-making bodies 
 
Since decision-making bodies are creatures of statute, it follows that there will be a Cabinet 
Minister, called the “host Minister”, responsible for each body. The enabling statute provides 
for the selection of a chair, members, and staff for the decision-making body office. Chairs 
and regulatory branch directors are usually appointed by an order in council (“OIC”)—an 
order approved by cabinet and signed by the Premier, the Minister, or both. Administrative 
law decision-makers may be appointed by OIC or they may be hired as part-time contractors 
or full-time staff members. Some decision-makers are appointed by ministerial order, such as 
those appointed to the Employment Standards Tribunal. Workers’ Compensation Appeal 
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Tribunal appointments are made by the chair, and other chairs have the power under s. 6 of 
the ATA to appoint temporary members. 
 
Sections 2 to 8 of the ATA that deal with appointments apply to most decision-making bodies 
in BC. Appointments for chairs and members are subject to a merit-based process. A chair 
may be appointed for a term of three to five years, with renewable terms of up to five years. 
Members may be appointed for an initial term of two to four years, with renewable terms of 
up to five years. Section 8 provides the authority to terminate the appointment of a chair, vice 
chair, or member, for cause.  
 
The chairs of most decision-making bodies report to the host Minister; however, in practice, 
chairs often report to the Deputy Minister. Vice-chairs and members report to the chair or 
director. Although other staff may be responsible for day-to-day administration, the chair has 
ultimate responsibility for selecting hearing panels, approving invoices, overseeing 
professional development and training, and completing performance evaluations.  
 
A decision-making body’s staffing requirements will depend on its mandate. The 
organization may have a registrar to oversee the caseload. The registrar’s functions may 
include active case management (see “Pre-hearing procedures” in chapter 4), arranging 
hearing dates, liaising with decision-makers for hearing availability, ensuring delivery of 
decisions, and managing staff.  

Duties of decision-makers 

Most decision-making bodies will expect their decision-makers to:  
 attend orientation sessions that introduce them to the enabling legislation, case law, 

practices, administrative requirements, etc.; 

 engage in continuing professional development and training in order to stay current with 
the work of the board and decisions of other members and the courts; 

 ensure familiarity with the decision-making body’s policies as they evolve; 

 ensure familiarity with the requirements of the Freedom of Information and Protection of 

Privacy Act, and the policies adopted by the decision-making body in compliance with 
that Act; 

 understand the role of the office of the Ombudsperson and how its functions apply to the 
decision-making body; 

 develop skills in hearing conduct and decision writing; 

 consider issues relating to conflict of interest and bias; 

 review the decision-making body’s Code of Conduct and Ethics requirements. 

 participate in meetings of the body; 

 perform their duties in a professional and respectful manner; 

 treat the chair, other members, staff and participants of the decision-making body with 
respect; 
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 not bring the decision-making body’s reputation into disrepute; and 

 participate in annual performance evaluations. 

The “models” or “styles” of administrative decision-making 

There are three main models of administrative decision-making. Some decision-makers have 
an adversarial model, in that they decide a matter between two parties. Examples include the 
Labour Relations Board and the Employment Standards Branch and Tribunal. Others have 
regulatory functions and deal with the actions of citizens engaged in activities regulated 
under a statute, such as liquor control and licensing. There are also decision-makers with an 
inquisitorial model, which means that they will investigate a matter and then decide it.  
 
At one time the courts had a purely adversarial model where they depended on expert counsel 
to advise them on the law as they presented their case. With the increase in the number of 
self-represented litigants in the courts, especially in family and wills and estate matters, the 
courts have had to become more inquisitorial in nature. This is also true of many decision-
makers. Without appearing to be an advocate for either side they must elicit sufficient 
evidence to make the decisions their enabling legislation empowers them to make.  

Decision-making body rules of practice and procedure 

Subject to the provisions of a particular body’s enabling statute, s. 11(1) of the ATA provides 
a general power for a decision-making body to control its own processes and to make rules 
for practice and procedure “to facilitate the just and timely resolution of the matters before 
it”.  
Section 11(2) contains a comprehensive list of the types of rules decision-making bodies may 
make. Section 11 applies to most bodies. They may make rules respecting the following 
matters, as well as many others:  

 pre-hearing conferences;  

 dispute resolution processes;  

 disclosure of evidence; 

 procedures for preliminary or interim matters;  

 adjournments;  

 exclusion of witnesses from proceedings; and 

 the effect of a party's non-compliance with the decision-making body's rules. 

  

Sections 12 and 13 of the ATA provide for practice directives. Both sections have been 
incorporated into the enabling legislation of many decision-making bodies. Section 12 
requires the body to issue practice directives indicating the usual length of time for 
completing an application, the procedural steps within an application, and the expected length 
of time between the completion of a hearing and the release of a final decision and reasons. 
Section 13 permits the decision-making body to issue practice directives. These practice 
directives are non-binding, but the fact that they are available to the public provides a strong 
incentive to meet the expectations set out in them. 
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Procedural fairness 

What is fair is relative and is defined by the nature of the mandate  

being performed and the individual circumstances involved. 

Macauley & Sprague, Hearings Before Administrative Tribunals  
(Thomson Canada, 1995), 12-5 

Procedural fairness, which used to be referred to as natural justice, refers to the principles that 
govern the processes to be followed by administrative decision-makers. These principles do 
not apply to actions of the legislative branch of government but do apply to the executive and 
judicial branches. They have been described as “fair play in action”.9 There are four 
fundamental principles: 
 
(1) a person has the right to be heard before a decision affecting their interests is made;  
(2) a person has the right to an impartial decision-maker; 
(3) the person who hears the issue must decide (see chapter 8); and 
(4) the decision-maker must provide reasons for the decision (see chapter 8). 
 
Failure to adhere to these principles of procedural fairness might result in the court sending 
your decision back. Breaching these rights is tantamount to acting outside your jurisdiction, 
similar to failing to act within the bounds of the enabling legislation (see “Jurisdiction”, 
above). 
  
There is a broad spectrum of decision-making within government that affects people’s 
interests and there are standards of procedural fairness that apply across the spectrum. At one 
end of the spectrum, procedural fairness may dictate that the decision-maker notify a person 
that a decision might affect their interests, and give the person a chance to comment or make 
submissions. At the other end are the decisions that require the decision-maker to hold a 
hearing to provide the person with an opportunity to present evidence and test or challenge 
the evidence that might be adverse to his or her interests. In any particular case, the 
requirements of procedural fairness will depend on the “circumstances of the case, the nature 
of the inquiry, the rules under which the tribunal is acting, the subject-matter which is being 
dealt with, and so forth …”.10 
 
The discussion that follows is particularly concerned with these principles as they apply to 
adjudications in a quasi-judicial decision-making body—that is, at the most judicial end of 
the administrative law spectrum.  

                                            
9 Ridge v. Baldwin, [1962] 1 All E.R. 834 at 850 (H.L.).  

10 Kane v. Bd. of Governors of U.B.C., [1980] 1 S.C.R. 1105 at 1113, 1 citing Russel v. Duke of Norfolk, [1949] 1 All E.R. 
109 at 118. 
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The right to be heard and respond 

The purpose of a hearing is to provide the decision-maker with sufficient information to 
make the decision in accordance with the mandate of the decision-making body. Many 
people assume that a “hearing” entails court-like processes with parties and witnesses 
attending in person, giving testimony, and being cross-examined. However, that is not always 
the case. Essentially, a “hearing” is any kind of proceeding allowing communication between 
the parties and the decision-maker. The form it takes may be directed by legislation but, if 
not, can take any form appropriate to the nature of the case. 
 
Hearings take a variety of forms–electronic, in-person, by written submissions, or a 
combination. There is no right to an in-person hearing unless specifically required by the 
enabling legislation. Section 36 of the ATA permits “any combination of written, electronic or 
oral hearings”. The nature of the hearing will depend on the mandate of the decision-making 
body and will usually be defined in the body’s rules of practice and procedure, if any. One of 
the goals in selecting the process is to find the appropriate balance between the rights of the 
individuals and the interests and efficiencies of the body in meeting its public duties.  
 
In choosing a hearing method, the primary objective is to ensure that the parties have a fair 
opportunity to be heard, which includes:  

 knowing the case against them; 

 the right to challenge and test evidence that is prejudicial to their interests; and  

 the right to present their own evidence and submissions.  

 
The form of hearing will flow from the nature of the decision-making body and its powers, 
the nature of the interests at issue, and the severity of the consequences to the parties. In each 
case, the decision-maker may receive submissions from the parties on the most appropriate 
form of hearing and make a determination on this issue. The greater the impact on the parties, 
the more extensive the procedural rights will be. For example, a professional regulatory body 
that has the power to remove a licence to practise one’s profession is required to give a party 
the full scope of procedural rights. 
 
In order for these rights to be effective, the decision-making body must ensure that the parties 
have the opportunity to be present throughout the whole hearing, whether physically or 
electronically, and have access to all the written materials. Without that, a party will not have 
a full opportunity to know and challenge the case against them, which, in turn, will affect 
their ability to present sufficient evidence and submissions. 
 
In order to present their case, parties may need to compel witnesses to attend, give testimony, 
or produce documents. The power to issue orders to attend and otherwise compel the 
attendance of a person or the production of documents will be found in either the enabling 
statute or s. 34 of the ATA. Portions of this section have been applied to many decision-
making bodies, so it is important to determine the extent of the power granted through your 
enabling statute.  
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Impact of the Charter of Rights and Freedoms  

The Charter can apply in a variety of ways. The common-law rule is that an administrative 
decision-making body has the authority to apply the Charter unless its enabling statute states 
otherwise, or if s. 44 or 45 of the ATA applies.11  
 
However, even if the administrative body lacks the authority to apply the Charter, the 
decision-making body’s own actions can be subject to a Charter challenge. This most 
commonly arises in claims that a delay in deciding an application has violated s. 7 of the 
Charter—the right to life, liberty, and security of the person. The Supreme Court of Canada 
has determined that delay can engage s. 7 even in non-penal administrative decision-making, 
because s. 7 includes freedom from state interference with psychological integrity, and delay 
may cause psychological harm.12 However, for delay to cause interference with psychological 
integrity, the delay must be both state-imposed and serious. 
 
Charter law, as applied to administrative decision-making bodies is complex; if a party raises 
issues involving the Charter, consult your chair or the body’s legal counsel. 

The right to be represented 

The right to counsel or the right to be represented in an administrative proceeding arises from 
the requirement that parties to the proceeding have adequate opportunity to present their case 
or make their submissions. This right may involve a party’s right to have counsel at an oral 
hearing, or to provide evidence or submissions to a decision-maker. Section 32 of the ATA 

contains a similar provision, and may apply to your decision-making body. It is not an 
absolute right and will depend on the provisions of the enabling statute, the importance of the 
matter, and possible prejudice to parties if the retention of counsel results in a delay. Some 
legislation may limit a party’s right to representation by counsel, such as s. 20 of the Civil 

Resolution Tribunal Act (expected to come into force in 2016-2017). 
 
As with many matters in administrative law, whether a person should be allowed a delay to 
seek representation depends on the context of the decision-making. Factors to consider are 
the seriousness of the consequences of the matter, the formality of the proceedings, the 
complexity of the issues, and the familiarity of the parties with the proceedings. If a party 
chooses counsel who will not be available for an extended period of time, the decision-maker 
may ask them to select alternate counsel. 
 
Some statutes and regulations grant the right to counsel. The enabling statute should always 
be checked for these provisions. The cost of counsel is usually borne by the person to be 
represented, unless a statute provides that public funding may be available. There is no 
obligation for a decision-maker to advise a party to a matter that they may be represented by 
counsel.  
 

                                            
11 Nova Scotia (Workers’ Compensation Board) v. Martin; Nova Scotia (Workers’ Compensation Board) v. Laseur, 2003 SCC 54.  

12 Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44. 
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Section 7 of the Charter does not create an absolute right to counsel, but in some 
circumstances representation may be important, such as when a person is detained. If the 
matter is serious, and the severity of the consequences is explained to the party, the decision-
maker may advise them of their right to be represented and note if they decline to be 
represented. This inquiry may prevent having a decision set aside for failure of the party to be 
represented.  

Who has a right to be heard? Parties and interveners 

Parties 

The parties have a right to be heard, as their interests will be directly affected by the decision. 
In administrative hearings, there is frequently a “public” interest that might affect members 
of the public. The decision-making body may have to determine early in the process who is 
entitled to standing as a party. The factors for determining who is entitled to standing are 
interest and relevance—whether the person’s interests will be affected and whether the 
person has relevant information, evidence, or submissions from which the decision-making 
body’s deliberations would benefit. Generally, the threshold is fairly low, although it is 
necessary to balance other factors such as the requirements for an efficient and expeditious 
hearing. It is important that party status be determined as early in the process as possible to 
avoid duplication of processes and delay. The rights that accompany party status may vary 
across decision-making bodies, but they usually signify the right to full participation 
including the right of review or appeal.  
 
The rights of procedural fairness apply to all parties although the content may vary depending 
on the nature of the interest at stake and the severity of the consequences, as discussed above. 

Interveners 

Sometimes people or organizations that do not qualify as parties want an opportunity for their 
expertise and views to be heard and they apply for intervener status. Section 33 of the ATA 

provides the authority to admit interveners if the decision-making body is satisfied that the 
interveners can make a valuable contribution or bring a valuable perspective to the 
application and that the potential benefits of intervention outweigh any prejudice to the 
parties. Section 33 authorizes the decision-making body to limit an intervener’s participation 
to one or more issues raised, to written submissions, to time limited oral submissions and in 
relation to cross-examining witnesses and leading evidence. If the enabling legislation does 
not specify the power to grant standing to interveners, and if s. 33 of the ATA does not apply 
to your organization, your authority to permit interveners and limit their participation is 
implicit in your power to control the hearing process. 
 
Decision-making bodies should consider developing rules or guidelines setting out criteria for 
granting party status and intervener status. 
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The right to notice 

Participants in an administrative process have a right to notice of a hearing. Notice includes 
details of the time, date, and place, and sufficient information about the nature of the claim 
for participants to prepare their case. Participants must be given enough time to prepare, 
including time to contact witnesses and obtain documents. The decision-making body should 
consult with the parties to ensure that the necessary people are able to attend. 
 
Providing proper notice ensures that the participants’ procedural fairness rights are met and 
also that the decision-making body has the benefit of the information and submissions it 
needs to fulfill its mandate.  
 
The method of serving notice may be addressed in the enabling legislation or the body’s 
rules. Sections 19, 20, and 21 of the ATA address service of notices and alternative service 
methods if the usual method is impracticable. The usual way is by ordinary mail, electronic 
transmission, or another method that provides proof of service.  

The right to an impartial decision-maker 

The second principle of procedural fairness is that parties have the right to an impartial 
decision-maker. Bias, or lack of impartiality, indicates a predisposition to decide the case 
without taking into account all of the evidence or other factors one is required to consider or 
apply. Bias is a state of mind or attitude that might apply to the case and the issues or to the 
parties.  
 
Bias is a basis for challenging a decision-maker’s ability to hear a case; if there is reasonable 
apprehension of bias the decision-maker should withdraw. Most discussions about bias are 
directed to what amounts to a reasonable apprehension of bias—would a reasonable person 
apprised of all the relevant facts and viewing the matter realistically and practically conclude 
that, more likely than not, the person would not be able to decide fairly?13 
 
If you, as an administrative decision-maker, determine that something might affect your 
ability to be neutral and impartial, you should decline to accept the case or, if already 
assigned, ask to be replaced on the panel. You should discuss these issues with your chair or 
with your organization’s legal counsel.  

Common allegations of bias 

An allegation of bias arises most commonly in the following circumstances: 

Financial interest 

As a general rule, if a decision-maker or his or her family member has a financial interest in 
the outcome of a case, that interest will give rise to a reasonable apprehension of bias. If the 
financial interest is indirect or uncertain or insignificant, it is possible that a court would 

                                            
13 R. v. S. (R.D.), [1997] 3 S.C.R. 484 at para. 111. 
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conclude that the interest is not strong enough to substantiate a claim of bias.14 In cases where 
a financial interest may exist, contact your chair. Sometimes insignificant sums can still 
evidence a connection to a party, which might give rise to a reasonable apprehension of bias. 

Conduct 

Numerous types of conduct have given rise to findings of a reasonable apprehension of 
bias.15 These include: 

 showing hostility or incredulity during a hearing; 

 improper questioning of witnesses; 

 being “chummy” with a party or counsel, or offering one party an opportunity not given 
to others; 

 having staff counsel who presented the case remain with the panel after the hearing has 
ended; and  

 having the person who investigated and decided to prosecute the matter also select the 
hearing panel. 
 

If the decision-making body is operating within the scope of its mandate and giving a fair 
hearing to both parties, there is considerable latitude in questioning parties and witnesses. 

Previously formed views  

Decision-making bodies perform functions that may include, for example, investigation and 
regulation that will necessarily involve some views formed prior to hearing from the 
Initiating party. A decision-maker having previously formed views or predeterminations will 
not necessarily give rise to a reasonable apprehension of bias, unless he or she has a “closed 
mind” that excludes the possibility of other options being considered.16 A decision-maker 
must approach a matter with an open mind, not an empty mind. Many administrative 
decision-making bodies rely on a limited pool of part-time experts drawn from the 
stakeholder communities who appear before them. Prior exposure to, or involvement in, these 
stakeholder communities does not, without more, constitute bias.17  

Policies and guidelines 

A decision-making body may have policies or guidelines that could indicate a bias. To 
overcome any apprehension of bias, the decision-making body should have policies or 
guidelines that are not binding in all cases, are open to a consideration of options, and that 
ensure each case is decided on its merits. 

                                            
14 Imperial Oil Ltd. v. Quebec (Minister of the Environment), 2003 SCC 58. 

15 See Macaulay & Sprague, Practice and Procedure Before Administrative Tribunals  
(Thomson Carswell, 1995), chapter 39. 

16 Newfoundland Telephone Co. v. Newfoundland (Board of Commissioners of Public Utilities), [1992] 1 S.C.R. 623. 

17 British Columbia (Forests, Lands and Natural Resource Operations) v. British Columbia (Forest Appeals Commission), 2014 
BCSC 2192, affirmed 2016 BCCA 80. 
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Personal or professional association with a participant 

Personal or professional associations with a participant, whether past or present, may give 
rise to a reasonable apprehension of bias. The more recent or close the relationship, the 
greater the chance that this concern will arise. Past associations might not give rise to a 
reasonable apprehension of bias if sufficient time has passed or the connection was remote. 
 
If you have had previous involvement in a case that comes before you, it is likely that there 
will be a reasonable apprehension of bias. It is fairly common for decision-makers who are 
lawyers to find that their previous or current firm acts for a participant. Someone in your firm 
currently acting for one of the parties or representing an opposing party in your hearing is 
probably sufficient cause for a reasonable apprehension of bias. In that situation, it would be 
prudent to withdraw from the panel. However, if the association was in the past and you have 
reason to believe that it will have no effect on your ability to be neutral and impartial, discuss 
the situation with the chair or legal counsel. If you intend to continue with the case, you must 
disclose the association to the parties and give them an opportunity to make submissions. If 
they agree that you should continue, it will be difficult for them to later raise bias on that 
basis. Be sensitive to the fact that self-represented parties may not believe they have been 
given a fair hearing if you have had a past association with the other party, regardless of 
whether your circumstances meet the legal test for bias. 
 
In Practice and Procedure Before Administrative Tribunals, the authors provide case 
citations for a number of situations in which a reasonable apprehension of bias was found due 
to a connection with one of the participants,18 including:  

 an employee hearing an appeal from the decision of a superior;  

 hearing an inquiry involving a competitor where the result could be serious harm to its 
business; 

 a decision-maker being a member of the organization that lodged the complaint; 

 a decision-maker acting as investigator, prosecutor, and judge; and 

 a Minister appearing as representative of a party before an agency whose members were 
appointed by a body on which the Minister served. 

Repeat parties before the decision-making body 

In some decision-making bodies the same parties appear frequently. The fact that you have 
adjudicated cases with one party in many hearings does not raise a reasonable apprehension 
of bias. However, if you have made findings against a person’s credibility in the past, 
consider whether you are able to be impartial in future cases and whether the past cases might 
present a reasonable apprehension of bias. Be careful to avoid being overly familiar with 
participants who appear before you on a regular basis.  
 
Dealing with an allegation of reasonable apprehension of bias  
 

                                            
18 Macaulay & Sprague, supra, note 15, chapter 39.  
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When confronted with a reasonable apprehension of bias issue, you might want to discuss the 
situation with your panel colleagues, your chair, or legal counsel. However, the decision 
whether to continue on the hearing panel rests with you, based on your assessment of the 
possibility of a reasonable apprehension of bias.19  
 
 

 
  

                                            
19 See Re Communication, Energy and Paperworkers Union of Canada. Local 60N, 2008 NLCA 4. See also David Mullan 

and Martha Boyle, “Raising and Dealing with Issues of Bias and Disclosure” (2005),  
18 Can. J. Admin. L. & Prac. 37; and Geoffrey Lester, “Disqualifying Judges for Bias and Reasonable 
Apprehension of Bias: Some Problems of Practice and Procedure” (2001), 24(3) Adv. Q. 326. 
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7. Did the decision maker act fairly?

6. Was there some evidence upon which the 
decision was based?

5. Did the decision maker refuse to exercise his 
or her discretion or fetter his or her 
discretion?

4. Did the decision maker consider relevant
factors and ignore irrelevant factors?
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The “Depends” Test For Fairness
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In any particular case, the requirements of natural 
justice will depend on the “circumstances of the 
case, the nature of the inquiry, the rules under 
which the tribunal is acting, the subject matter 
which is being dealt with and so forth…”

Kane v. Board of Governors of University of British Columbia,
Quoting from Russell v. Norfolk (Duke) [1949] 1 AII E.R. 109
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Slide 7 
Duty of Fairness —

Four Basic Components
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1. A person affected by an administrative decision has 
the right to know the case against him or her and 
must be given an opportunity to reply to it.

2. A person is entitled to a decision from an  
unbiased decision maker.

3. The person who hears the case must decide the 
case. 

4. The decision maker must give reasons for the 
decision.
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Potential elements:
• notice 
• disclosure

• right to participate and adjournments

• right to cross-examine

• subsequent information 

• right to counsel and adjournments 

• oral hearing 
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Notice

If a person is affected by a decision, the person 
must be given notice and the opportunity to 
respond.

Parties are affected by a decision.
Do non-parties have a right to notice?

Factors: What is their interest in the proceeding
vs. what is practical and convenient?

2. What is adequate notice? Depends.

1. Who is affected by a decision?

• Time
• Place
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Slide 10 

10

Disclosure

If a tribunal will base its decision on 
information that is contrary to the person’s 
interest, it must disclose that information.
But
Disclosure must be balanced with other 
interests
(for example, privacy, security, confidentiality).

Questions: • Is the information relevant and 
necessary to make the decision?

• What are the other interests?
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Right to an Oral Hearing
Deciding whether to hold an oral hearing or a hearing by 
written submissions depends on a number of factors:

a) Is there conflicting evidence?

b) Is credibility an issue?

d) Is there another way for the parties to hear
the case against them and reply?

c) Is there a significant interest at stake?

If an oral hearing, then
• right to participate
• right to counsel
• right to cross-examine
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Right to Counsel

12

What is fair, taking into consideration all 
of the factors?

Factors:
Not an absolute right

• significant decision

• legal or technical matter final decision
vs. Adjournment Issues:

Is time prejudicial to any party?

What is fair to ALL parties?
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Slide 13 

Right to Cross-Examine

13

It is not an infinite right.

The right to know the case against you, 
in an oral hearing, includes the right 
to cross-examine.

It is not an absolute right.
(There may be other effective

means of defense.)
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Person Who Hears Must 
Decide
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Areas where issues may arise:

• use of plenary sessions

• inappropriate pressure by others

• use of policy guidelines or policy manuals
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Guidelines for Plenary Meetings

• Meetings are voluntary.

• No attendance, vote or minutes are taken.
• No new evidence is introduced or considered.

• One cannot discuss the facts or merits of an 
individual case.

• Are limited to a discussion of legal and policy
issues and the implications of a decision.

• A decision is not based on new grounds raised
at meetings unless parties are informed and 

can
make representation on the new grounds.
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Slide 16 

16

Subsequent Information

“[A] tribunal is not entitled privately to obtain evidence 
between the end of the hearing and the reaching of 
decision ‘without notifying the parties thereafter of the 
advice or information received, so as to give the parties 
an opportunity of having a further hearing if need be, or, 
at any rate, commenting on the information and making 
their submissions thereon’.”

Kane v. Board of Governors of University of British Columbia (1980), 18 
B.C.L.R. 124 (S.C.C.) at 136 (quoting from Regina v. Deputy Industrial Injuries 
Commissioner, [1962] 2 Q.B. 677 at 686)
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Case Study Exercise 1-1(a) 

 
The Application 
 
The Red Leaf Art Emporium (“Red Leaf”) produces a variety of shirts, all of which it labels 
as wearable art. Each item bears a translucent colourful graphic design superimposed over a 
print of a great work of art. It is designed so that in natural light, the work of art underneath is 
clearly visible. In artificial light only the graphic design is visible. No two designs are alike. 
Each item is signed by the artist who created it. All of these items are designed and 
manufactured by Red Leaf in its workshop in a barn on Gulf Island. Only a limited number of 
items are produced each year and are sold exclusively in a little gallery attached to the barn. 
The gallery is open long hours during the summer tourist season, but only limited hours 
during the off-season. Red Leaf also produces and sells regular tourist souvenir shirts with 
B.C. logos, scenes, and so on. 
 
John E. B. Good, the owner and chief artist at Red Leaf, completed a detailed application for 
a grant from the Arts and Crafts Revitalization Fund. John is somewhat embarrassed because 
he has never before applied for this kind of assistance. However, at this point he believes that 
it is “do or die” for Red Leaf.  John indicated on the application form that Red Leaf is an art 
organization and that he is applying for the maximum grant of $20,000. He checked the box 
that showed that Red Leaf was in a rural area. He identified his community as Gulf Island 
and he included a picture of the sign at Gulf Island Ferry Landing which reads as follows:  
 
Welcome to Gulf Island 
Elev. 1 metre 
Pop. 4,297  
 
John also included a letter explaining that while he is prepared to provide three years’ worth 
of audited financial statements, he would like some assurance that the information would 
remain confidential and not made available to persons interested in examining his 
application. John expressed a concern that if his competitors see the audited financials, 
including his pricing structure, costs, and employee remuneration structure, they may gain an 
unfair business advantage. 
 
The Branch published notice that it had received the application.  Within days it received a 
long letter from Barry King, President of the Gulf Island Artists Alliance, claiming that Red 
Leaf does not qualify as an art organization. Barry described a competitor of Red Leaf 
operating on Gulf Island, Woodchuck’s T-shirt Emporium, which mass-produces T-shirts 
using three different graphic designs obtained from a designer in Taiwan.  Each of the three 
designs includes the words “Beautiful Supernatural British Columbia.”  Woodchuck sells the 
T-shirts at flea markets, on board the ferry, from a stall at the ferry landing, by mail order, on 
eBay, and on Craigslist. In his letter, Barry says that everyone considers Woodchuck to be a 
crafts producer and argues that Red Leaf is no different than Woodchuck, just “more pie-in-
the-sky and clearly less efficient.” He submits that Woodchuck is making a significant profit, 
and he does not believe that inefficient organizations like Red Leaf should be rewarded for 
their incompetence with taxpayer dollars.  Then he asks that his letter remain confidential. 
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The Branch denied Red Leaf’s application. It did not disclose the Artist Alliance’s letter to 
Red Leaf.  The Branch issued its decision on April 5 and published it as required. 
 
Red Leaf filed an online appeal to the Revitalization Fund Appeal Tribunal (the “Tribunal”) 
on April 19 through the Tribunal’s website. Not having received any communications from 
the Tribunal, John contacted the Tribunal on April 30 inquiring as to the status of the appeal. 
The Registrar of the Tribunal advised John that the Tribunal had no record of his notice of 
appeal because there were problems with its website.  
 

(a) What should the Registrar do at this point?  
 
The Tribunal receives evidence from Red Leaf that it received an email confirming the online 
filing of the notice appeal on April 19 because the Tribunal’s website automatically generates 
an email once the online filing of an appeal is completed. 

  
(b) What happens next? Should a decision be issued/made? Who makes that decision? 

 
 

The Tribunal issues a decision to Red Leaf that the appeal is valid.  
 

(c) Does anyone need to be notified of the appeal? 
 
 

 

The Tribunal publishes on its website that it has received an appeal from Red Leaf and 
indicates applications to participate from other arts or crafts organizations whose interests are 
affected must be filed by May 15.  Barry King submits an application to participate on behalf 
of the Artists Alliance and provides a copy of the letter originally provided to the Branch.  He 
asks that the letter not be disclosed to Red Leaf. 
 

(d) Does the Tribunal need to notify Red Leaf that it has received the application to 
participate from the Artists Alliance? 

(e) What process should the Tribunal follow to determine whether the Artists 
Alliance will be added as a Respondent? 

(f) What should the Tribunal do about the Alliance’s request to have its letter remain 
confidential? 

The Tribunal decides that the Artists Alliance is an interested party in the appeal and notifies 
Red Leaf and the Artists’ Alliances of this decision, and provides the Artist’s Alliance with a 
copy of Red Leaf’s application for appeal.  
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Case Study Exercise 1-1(b) 

 

The Case Management Process 
 
The Tribunal has assigned a member, Bo T. Celli, to act as Registrar and manage the appeal. 
The Artists Alliance has been made a party to the appeal. 
 
The mayor of Lower Mainland Municipality was visiting friends on Gulf Island when she 
saw the Tribunal’s notice of the appeal by Red Leaf. She immediately emailed the Tribunal 
saying that Gulf Island is not a rural community. She submitted that she knows for a fact 
(because her friends told her) that there is a hippie commune on the island which does not 
report its population, and moreover, during the summer the population generally swells by at 
least 500 people from the mainland. The mayor said that she would get her municipal lawyer 
to file an official request for intervention. She asked that an oral hearing be immediately 
scheduled so that her lawyer could present evidence. 
 

(g) Should the Tribunal disclose this email?  
(h) Should the Tribunal schedule a hearing? 
(i) Should the Tribunal investigate the mayor’s claims? 

 
The Tribunal has not disclosed Lower Mainland Municipality’s email to the Artists Alliance 
or to Red Leaf. Bo decides to write to Lower Mainland Municipality indicating that in order 
to consider its evidence and submissions, the email must be disclosed to the parties (Artists 
Alliance and Red Leaf) and Lower Mainland Municipality can apply to be an intervener or 
interested party. Lower Mainland Municipality sends an email confirming that it wants to be 
an intervener and further demands a public oral hearing of the appeal and the opportunity to 
cross-examine the parties.  
 
Bo is concerned about the request for an oral hearing as has not had an opportunity as yet to 
attend a BCCAT hearing skills workshop.  She decides to invite written submissions but does 
not give the parties any direction regarding the submissions other than the due date. 
 
 
The Artists Alliance provides a short submission restating its previous assertions that Red 
Leaf is not an art organization, Gulf Island is not a rural community, and Gulf Island is not a 
high-impact area. It states that it wants an order that Red Leaf produce three years’ worth of 
audited financials in order to qualify for the maximum $20,000 amount.  
 
Lower Mainland Municipality’s solicitor provides a copy of Gulf Island’s telephone directory 
which lists over 5,000 names. She also provides an affidavit from a resident of Gulf Island 
(the friend of Lower Mainland’s Mayor) attesting to his belief that the hippie commune has 
an unreported population of over 500. 
 
Red Leaf seeks a long extension to retain counsel and get advice before responding. 
 

(j) What should Bo do now? 
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(k) What issues must Bo make a decision on? 
(l) Should Bo grant the extension? 
(m) Can Bo put limits on any extension given?   
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Case Study Exercise 1-1(c) 

 
Bo realizes that she needs to make a decision on three issues: 

1) Should Lower Mainland Municipality be allowed intervener status 
2) Must Red Leaf’s financial statements be disclosed?  
3) Should there be an oral hearing? 

  

She decides she should make these decisions on the basis of written submissions and realizes 
that clear direction and timelines would be helpful.  She writes to the parties setting out clear 
direction and timelines for submissions.  
 
Red Leaf responds through its counsel, I.M. Sharpe, a local lawyer who has undertaken the 
work pro bono. Sharpe says that Red Leaf is prepared to provide audited financials but seeks 
a ruling from Bo that they will be kept confidential and not disclosed to the other parties. 
Sharpe submits its audited financial statements contain confidential information beyond 
demonstrating a loss in the past three years and that disclosure of this confidential 
information may benefit competitors. Sharpe submits Lower Mainland Municipality should 
not be allowed to participate in the appeal.  Finally, Sharpe says that no oral hearing is 
necessary because his client’s application is so obviously meritorious. 
 
The Alliance points to the Branch’s policy requiring production of audited financial statements 
and submits they should be public and further, because Red Leaf did not submit that 
information with its application, it should not be eligible for the maximum amount of the grant.  
The Alliance submits there should be an oral hearing so John E.B. Goode can be cross-
examined.  It takes no position on the participation of Lower Mainland Municipality. 
 

(n) What is the concern with relying on the Branch policy respecting disclosure of 
audited financial statements? 

(o) How can Bo deal with Red Leaf’s concerns about confidentiality? 
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Case Study Exercise 1-1(d) 

 

One day, Bo receives a request to connect with Barry King on LinkedIn. Barry refers her to 
an article about the Mayor of Lower Mainland Municipality applying for a business license to 
open her own art emporium on Gulf Island. He provides a website address for the article and 
assures her that his communication remains in confidence. 

 
(p) What should Bo do with this information? 

 
Bo issues an interim decision. See Resource #1-1 page 55 
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Resource #1-1: Red Leaf Interim Decision 

 

REVITALIZATION FUND APPEAL TRIBUNAL 

Date 
 
To Interested Parties: 
 
Re:    Appeal by Red Leaf Art Emporium (“Red Leaf”) — Appeal No. 01/017 
 
By letter dated ……, I sought submissions on three preliminary issues: 

1) Should Lower Mainland Municipality be granted intervener status? 
2) Must Red Leaf’s financial statements be disclosed? 
3) Should there be an oral hearing? 

 
This letter provides my decision on these issues. 
 
(1) Standing 
  
The Mayor of Lower Mainland Municipality applied to intervene in order to argue that Gulf 
Island is not a rural area. I find that this issue can be adequately addressed by other parties to 
this appeal.  Further, I find Lower Mainland Municipality does not have a sufficient interest in 
these proceedings to warrant its participation as an intervener.  I therefore dismiss the Lower 
Mainland Municipality’s application for intervener status. 
 
(2) Disclosure of Financial Records 
 
Board Policy Item #2007-002 requires applicants seeking the maximum grant under the Act to 
show that they have suffered a financial loss in three consecutive years immediately prior to 
the year in which an application is made; further, they must submit “audited financial 
statements” for those years. In my view, applicants need only disclose such records as are 
necessary to establish the required financial losses. They should not be directed to produce 
otherwise confidential records which are not required to assess their applications but might 
benefit competitors. I accordingly hold that Red Leaf must disclose its Profit and Loss 
Statements for the past three years if it wishes to be eligible for the maximum amount of a 
grant.  
 
(3) Oral Hearing 

Given the likely conflicting evidence that will be presented in this appeal, I am satisfied that 
an oral hearing allowing for the cross-examination of witnesses will assist the panel with the 
resolution of the substantive issues in this appeal.  The Registry will schedule an oral hearing 
of this appeal. 
 

Signed: Bo T. Celli 
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Conducting Fair Hearings 

& Evaluating Evidence: Overview 
 
 

Topics 

 

 conducting fair hearings 

 receiving and evaluating evidence 

 assessing evidence objectively 
 

 

Objectives 

 

By the end of this session, participants will be able to the following: 
 

 Understand the value of pre-hearing management on the hearing process 

 Understand the test for Bias 

 Identify and resolve issues that could compromise the conduct of a fair hearing 

 Describe what evidence is 

 Outline the procedures for receiving and evaluating evidence 

 Describe the guidelines for assessing evidence objectively  
  



Conducting Fair Hearings & Evaluating Evidence 
 
 
Agenda 
Day 1 — Afternoon 
 
 
1:00-1:05  Introduction/Review of Session Objectives 1 and 2 
1:05-1:15 Brainstorm The Pre-Hearing Process 
1:15-1:45 Case Study Exercise 2-1(a): questions (a) to (j)  
1:45-1:55 Brainstorm Preparing Yourself for the Hearing Process 
1:55-2:10 Lecture: Bias 
2:10-2:20 Brainstorm the Hearing Process 
2:20-2:50 Case Study Exercise 2-1(b): questions (k) to (s) 
2:50-3:05  Break 
3:05-3:10  Post-Hearing Process 
3:10-3:20  Case Study Exercise 2-1(c): questions (t) to (w) 
3:20-3:40  Lecture: Admitting Evidence 
3:40-4:10  Case Study Exercise 2-2 – Human Rights Scenario  
4:10-4:25  Lecture: Techniques for Evaluating Evidence 
4:25-4:30  Review/Wrap-up 
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Administrative Justice for 
Decision Makers

Session 2: Conducting Fair 
Hearings 
& Evaluating Evidence

1

Session Objectives 1-3
1. Understand the value of pre-hearing 

management on the hearing process

2. Understand the test for Bias

3. Identify issues that could compromise the 
conduct of a fair hearing

2
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Preparing Personally for a 
Hearing

Do you have everything you need to 
understand the case, statutory jurisdiction, 
and tribunal processes?

Do you come with an open mind?

Is there any reason you should not 
participate?

6
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The Test For Bias Is:

“What would an informed person, viewing the 
matter realistically and practically – and having 
thought the matter through – conclude.  Would he 
think it is more likely than not that the [decision-
maker], whether consciously or unconsciously, 
would not decide fairly?”

Wewaykum Indian Band v. Canada, 2003 SCC 45 at para. 60.  

7

Disqualifying Bias May Arise From

◦ Financial or material interest in outcome

◦ Present or prior association with party

◦ Participation in process prior to the hearing

◦ Decision maker’s conduct in and out of hearing

◦ Direct dealing with a party outside of the hearing

◦ Expertise and experience of the decision maker

◦ Prejudice and stereotyping

◦ Publicly expressed opinions

8

Considerations in the Hearing 
Process

Are you operating under an inquisitorial or 
adversarial model?

Who has the burden of proof?

What is the order of proceeding?

Make an opening statement that identifies the 
matter, the parties, the panel, the statutory 
authority, applicable rules or policy

9
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Considerations in the Hearing 
Process
Establish clear procedures and timelines

Clarify the issues

Provide parties with the opportunity to 
present their case and respond to the other 
party

10
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Evidence, Submissions and Fact 

Inference	or	Conclusion	

OJ	did	not	commit	the	crime.	

Finding	of	Fact	

The	glove	did	not	fit	OJ.	

Closing	Submissions	

“If	the	glove	don’t	fit,	you	must	acquit”.	

Evidence	

The	bloody	glove	 OJ	trying	on	glove	
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Case Study Exercise 2-1(a) 

 
Bo issued a decision denying standing to Lower Mainland Municipality and ordering the 
disclosure of three years Profit and Loss Statements. 
 
The Tribunal Chair, Florence Knight, has appointed you to sit on a panel with her and Jim 
Bishop, a former President of the Provincial Art League (PAL), an umbrella organization 
representing artists in the province. Your expertise is in the crafts sector as owner of a 
successful chain of craft supply stores located mainly in four urban centres.   
 
The Appellant, Red Leaf, is unrepresented by counsel and is represented by its owner, John 
E. B. Goode, a lay person and artist.   
 
John has raised a number of grounds of appeal in a comprehensive submission filed on June 
29.   
 
First, John argues that Gulf Island must be designated a high impact community for the purpose 
of Red Leaf’s application because the unemployment rate as reported by Stats Canada was 9% 
for the month of April and that must be the applicable rate on the date of the application.   
 
Second, John says that the intention of the Act is to benefit the permanent population base in 
the Gulf Island community.  He includes a letter from the mayor of Gulf Island saying Gulf 
Island should be recognized as a high impact rural community. The letter also says that Red 
Leaf’s reputation for making unique wearable art draws many people to visit Gulf Island and 
benefits the community as a whole.  
 
Third, he says Red Leaf is an art organization and is prepared to call expert evidence on this 
issue.  He insists that Red Leaf be accorded an oral hearing so this expert evidence can be 
presented. 
 
The appeal is opposed by Barry King, President of the Gulf Island Artists’ Alliance, on grounds 
that Red Leaf does not qualify as an art organization. Barry is represented by lawyer Larry 
Peterson, a prominent patron of art and a well-known critic of “trinket makers who pass 
themselves off as artists”.  He is also the secretary of the Gulf Island Artists’ Alliance, which 
has consistently refused membership to Red Leaf. 
 
(a) What should the panel do to prepare to address these issues? 
(b) Should the panel hold a pre-hearing teleconference? 
(c) Who should participate in the teleconference? Who should hold the teleconference? 
 
The panel decides to have a pre-hearing telephone conference.  During the teleconference, 
Red Leaf objects to Larry representing the Gulf Island Artists’ Alliance on the grounds that 
Larry may be a potential witness in the proceedings. The Alliance responds by saying that if 
Larry is not allowed to represent its interests, it will require a two-month adjournment to find 
other counsel. Red Leaf says it is a struggling organization with limited funds and cannot 
afford to hire counsel for itself. 
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(d) What should the panel do? 
(e)    Should the panel have any special consideration for the self-represented party? 
 
Red Leaf has disclosed its profit and loss statements as ordered by Bo.  John asks that the 
hearing be held in camera because he is embarrassed at how bad his business is doing and 
doesn’t want the information to be public. 
 
(f) How should the panel handle this issue? 
 
The Alliance demands that Red Leaf deliver its experts’ reports and requests an adjournment 
to respond to it.   
 
 (g) What should the panel do about the experts’ reports? 
 

The panel decides certain substantive issues can be dealt with by way of written submissions.   
 
(h)  What issues can the panel safely address by way of written submissions in a preliminary 

way? 
(i)  What might some of the outcomes on those issues be? 

(j)     Is the preliminary decision an interim or a final decision? 
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Resource #2-1: Red Leaf Second Interim Decision 

 

ARTS AND CRAFTS REVITALIZATION FUND 

APPEAL TRIBUNAL 

 
IN THE MATTER OF 

 THE ARTS AND CRAFTS REVITALIZATION ACT 
AND IN THE MATTER OF AN APPEAL BY 

 
RED LEAF ART EMPORIUM LTD. 
     Appellant  
 
And 
 
GULF ISLAND ARTISTS ALLIANCE 
     Respondent 
 
Tribunal File # 01-17 
 
Panel:  Florence Nightingale, Chair 
  Jim Bishop 
  You 
 
Heard by Written submissions closing:  Date  
 
Appearances: John E.B. Good, for the Appellant 
  Larry Petersen, lawyer, for the Respondent 
 
Date of Decision: May 30 
 
This interim decision is to resolve two issues: 
 

(i) Is Gulf Island a “high impact area” within the meaning of the Arts and Crafts 

Revitalization Act (the Act)? 
(ii) Is Gulf Island a Rural or Urban Area within the meaning of the Act? 

 
High-Impact Area 
 
 The Arts and Crafts Revitalization Regulation, B.C. Reg. 17/2017 is binding on this 
Tribunal. It provides that an area is a “high-impact area” if the unemployment rate as recorded 
by Statistics Canada is over 8% at the time an application for a grant is made. The official 
unemployment rate for Gulf Island was 9% during the month of April. Therefore, Red Leaf 
operates in a high-impact area. 
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Rural vs. Urban Area 
 
 B.C. Reg. 17/2017 designates all local areas with a population of 5,000 or less as “rural 
areas”. Board Policy Item #2007-008 is also binding on this Tribunal and was made retroactive 
to July 1, 2007. It provides that the population of an area shall be determined by Statistics 
Canada records at the time an application for a grant is made. The official population figure for 
Gulf Island was 4,297 at the relevant time, meaning that Gulf Island is a rural area. 
 
 

 

[signed by Panel Members] 

  



Administrative Justice for Decision Makers – Revised 2017 
Participants’ Manual   Page 73 

Case Study Exercise 2-1(b) 

 
The panel issues a preliminary decision finding Gulf Island is a high-impact, rural area 
(Resource 2-1 at p. 15). 
 
Red Leaf disclosed its audited Profit and Loss Statements for the past three years. They show 
that the total value of product produced in the previous year was $40,000. Red Leaf also 
discloses its expert’s report. The expert has opined that Red Leaf does produce art and that 
the value of the art produced in the previous year was $32,000. The audited figures also show 
that Red Leaf lost money in all three years.   
 
The Alliance sends in a letter and argues that Red Leaf’s expert has actually presented two 
dimensions in his report: first, that Red Leaf’s product qualifies as art and, second, enough of 
Red Leaf’s product qualifies as art to meet or exceed the 75% threshold required by the 
Regulation. The Alliance says that it did not appreciate that the latter position would be 
advanced. As a result, it says that its expert needs more time to evaluate Red Leaf’s work 
from that perspective. The Alliance requests a three-month adjournment. 
 
(k) Should the panel grant the adjournment? 
(l) What other options can the panel exercise? 
 
The Alliance submits its expert’s report. This report disputes that Red Leaf’s product is art. In 
any event, it concludes that Red Leaf’s so-called art is overvalued. The true value according 
to the report of the Alliance’s expert is only $20,000. This reduces Red Leaf’s total 
production for the previous year to $28,000, meaning that the portion attributed to the so-
called art is roughly 71%, that is, below the 75% mark set by the regulation. The panel 
decides to proceed with the hearing on the issue of whether Red Leaf is an art organization. It 
schedules one day for the hearing and gives notice of the hearing on its website. Within days, 
three more art organizations contact the Tribunal seeking standing to intervene, including the 
Provincial Arts league (PAL). 
 
(m) What can the panel do to control the number of parties participating in the hearing? 
 
The press also calls. The reporter wants to know if the hearing is open to the public and if the 
hearing can be recorded. The panel decides to meet to canvass this and other issues before the 
hearing. 
 
(n) What should the panel do about the press? 
 
As a member of the panel, you become concerned that all of the expert evidence may not get 
heard in one day. In addition to the expert reports, you went online and searched for some 
literature on the subject of what constitutes art. Further, you happen to be in one of your craft 
supply stores one day when a clerk mentions to you that Red Leaf’s account for the supply of 
certain cloth dyes is ten days overdue. You had not realized that Red Leaf was a client.   
 
(o)  What should you do about your sudden realization? 
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(p)  What should the panel or the Chair, Florence Knight, do? 
 
The hearing is set for July 15. The hearing day arrives. The panel has reserved a small 
boardroom in a local hotel on Gulf Island. A large number of people arrive at the hearing 
hoping to sit in. The press is there with cameras. Everyone is attempting to crowd into the 
room.   
 
(q) How does the panel open the hearing? 
(r) What should the panel do?   
 
During the hearing the Chair rules that any questions on cross-examination must be put 
through her and that there would be no direct cross-examination of opposing experts. The 
Chair makes the ruling without consulting the members of the panel. You disagree with her 
ruling because you believe that the whole point of the oral hearing is to test the expert 
evidence in direct a way. 
 
(s) What should you do? 
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Case Study Exercise 2-1(c) 

 

All of the evidence is concluded on the day of the hearing. However, no time is left for 
argument. It is clear that argument will have to be heard another day or done in writing. In 
either case, the matter will now go into August. The panel deliberates and decides to set a 
new day for oral argument. The new date is published on the website. Two days later, the 
panel receives a submission from the Alliance seeking to argue that the panel has lost 
jurisdiction because as of July 31, all undistributed funds reverted to the general consolidated 
revenue fund and could no longer be distributed. In the alternative, the matter is now 
academic. 
 
(t) What should the panel do? 
(u)     What if the Provincial Arts League (PAL) raises the same arguments? 

 
In view of this issue having been raised, the panel decides to hear argument through 
submissions on this issue as well as the whole case. Argument is concluded and the panel 
begins deliberations. The Chair, Florence Knight, and the other member, Jim Bishop, meet 
one day by chance at a restaurant and discuss the case. Florence mentions her theory of the 
outcome to you in a phone call and tells you that she and Jim have reached a consensus. You 
tell her that you have not yet reached any conclusions. She tells you to get with the program 
and make it unanimous because a split decision would not go over well in the community and 
could result in the program being killed. 
 
(v) What can you do? 
 
Your other panel member, Jim Bishop, sends you and Florence an email.  He has been doing 
some research online and discovered that there is considerable controversy in the artist 
community about what constitutes art and whether adaptation of original work to other 
contexts, can ever be considered art.  He found an article by a renowned Professor of Fine 
Arts espousing this opinion and denouncing the practice of adapting historical masterpieces 
to other purposes.  He sends a copy of this article to you and Florence with the comment that 
it completely negates the opinion offered by Red Leaf’s expert.  He also went onto Red 
Leaf’s Facebook page and found a photo from two winters ago of John E.B. Goode and his 
wife on a Caribbean Cruise.  He sends you a copy of the photograph and wonders how John 
can afford to go on such a fancy cruise if his business isn’t making any money. 
 
(w) What can you do with this information? 
 

 

 

 

 

 

 



Administrative Justice for Decision Makers – Revised 2017 
Participants’ Manual   Page 76 

 

Case Study Exercise 2-2_____________________________________________________ 

 
You have been designated to hear a sexual harassment case. The case involves a small music 
publisher. The complainant, Kim, testifies that her supervisor, Kanye, continually made sexual 
remarks and propositioned her. She declined his propositions and told him that his remarks did 
not amuse her. Once, while she was in the photocopying room, he came up behind her and 
pushed his genitals against her buttocks. She became very upset and told him that if he tried 
that again she would report him to the police. 
 
She says that a week later Jaycee, the owner of the company, called her into his office and told 
her that Kanye had complained about her performance. He said that, according to Kanye, she 
was uncooperative and truculent and that she had refused to photocopy because it was not in 
her job description. Jaycee informed her that he had decided to let her go. 
 
Kim testifies that, at this point, she told Jaycee about Kanye’s harassing conduct. After some 
discussion, Jaycee told her that he did not believe Kanye would do such a thing. Nevertheless, 
he said that, instead of dismissing her, he would put “laid-off” on her record of employment so 
that she could collect Unemployment Insurance sooner. [They enter the record of employment 
showing “laid off” as an exhibit.] Kim knew that Jaycee and Kanye were friends so she just 
took the record of employment and left. Eleven months later she had not found work. She 
decided to file a human rights complaint. 
 
Counsel for the Complainant calls Kourtney, a former employee of the company, as her next 
witness. Counsel for the Respondent vehemently objects on the basis that Kourtney was not 
employed by the Respondent at the time the events occurred and therefore can be of no 
assistance to the hearing. Counsel for the complainant submits that Kourtney will testify that 
her experience with Kanye was similar to that experienced by Kim. You decide you must hear 
more from Kourtney before determining whether to admit her evidence.  
 
Kourtney testifies that when she started to work with Kanye he made similar remarks to those 
he made to Kim and that he continually propositioned her. On cross-examination, she confirms 
that she did not mind the remarks as they were made in jest. She also testifies that she was 
involved in a consensual sexual relationship with Kanye during most of her employment with 
the company, that she left to take another job, and that Kanye never touched her sexually 
without her consent. Counsel for the Respondent renews his objection, arguing that the facts 

are not sufficiently similar to meet the test for admissibility. Counsel for the Complainant 

argues that the facts are similar in that they show a pattern of sexual predation by Kanye. 
 
 How do you respond to this objection? 
 
The Complainant’s final witness is her friend and confidant, Kendall. They used to work 
together as models. Kendall testifies that the day they fired Kim, Kim called her in tears. Kim 
told her that they fired her because she had refused Kanye’s propositions. Counsel for the 

Respondent objects on the ground that this is a self-serving prior consistent statement and 

therefore inadmissible. 
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 What do you do? 
 
Kanye opens the Respondent’s case. He is clearly uncomfortable on the stand. He testifies that 
he may have made some sexual remarks to the Complainant but they were just good-natured 
fun. Kanye denies ever propositioning Kim; he says he would never do that to an employee. 
He adamantly denies pushing his genitals into her buttocks. The photocopying room is very 
small. Kanye testifies that it is possible that he brushed against Kim unintentionally, but he 
does not recall doing so. He confirms that he complained to Jaycee about Kim’s performance; 
she was not getting along with her co-workers, was uncooperative with him, and refused to do 
any photocopying because it was not in her job description. On cross-examination he confirms 
that he and Jaycee are close friends. He also confirms that he had a consensual sexual 
relationship with Kourtney. 
 
In testimony, Jaycee confirms that Kanye complained to him about Kim’s performance, and 
that he decided to dismiss her immediately. Her probation was nearing an end and he felt that 
ending her employment then would be easier than after she became permanent. He denies that 
Kim said anything about Kanye’s conduct. He would investigate such a serious allegation from 
an employee. 
 
On cross-examination Jaycee confirms that he wrote “laid-off” on Kim’s record of 
employment. He did it, he says, because she told him she was very short of money and she 
would need U.I. as soon as possible. He felt bad about dismissing her and was trying to soften 
the blow. 
 
Beyonce, Jaycee’s wife, testifies that she worked near Kim during Kim’s time with the 
company. She says that she has never heard Kanye make sexual remarks to Kim or anyone 
else. She says that Kim was a “useless” employee who didn’t get along with the other 
employees and spent most of the time on the telephone gossiping with her model friends. 
Beyonce also testifies that a friend of hers, Kylie, who is also a model, told her that it is well 
known in the modeling community that Kim is vindictive and untrustworthy. She also believes 
that Kim had to give up modeling because no one would hire her. Counsel for the Complainant 

objects to this evidence on the basis that it is hearsay and therefore inadmissible. 

 

 Do you admit it? 
 
The Respondent then tenders an affidavit from Caitlyn that states that the company employed 
her while Kim was there, though not under Kanye’s supervision; that Kanye never made sexual 
remarks to her; but that she did hear Kanye frequently make sexual remarks to Kim but Kim 
“gave as good as she got” and appeared to welcome the remarks. Counsel for the Respondent 
states that Caitlyn now lives in New York and it does not make sense to fly her to Vancouver 
just for this evidence.  
The other side objects to its admission on the basis that Caitlyn cannot be cross examined on 

her evidence. 

 

 What do you do? 



Administrative Justice for Decision Makers – Revised 2017 
Participants’ Manual   Page 78 

 

  



Administrative Justice for Decision Makers – Revised 2017 
Participants’ Manual   Page 79 

Resource #2-2: Checklist for weighing evidence 
 

* external consistency 
* internal consistency 
* plausibility 
* spontaneity 
* embedded in a context 
* degree of detail 
* admissions of lack of memory and doubts about recall 
* observations rather than conclusions 
* use of clichés 
* consider the powers or abilities 
* consider the motive or bias of the witness 
* consider the demeanour of the witness 
* consider whether cultural differences may explain anomalies 
* can part of the evidence be considered reliable, and part not 
* be aware of your own assumptions and biases, over-generalizing, and projecting 
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Resource #2-3: Expert Report (Payntor) 
  

Professor P. (Pigmund) Payntor, B.A., M.A., Ph.D. 
Tenured Professor of Art and Doctor of Art Philosophy, 
University of Southern Ontario, Toronto, Ontario, Canada 
 
Education: 
Ph. D. from the University of Venezia (1963) 
M.A. from the University of Palermo (1958) 
B.A. from the Université de la Ville d’Artiste (1951)  
 
Experience: 
Restoring the works of Renaissance Masters in Italy (1964 to 1974) (10 years) 
Restoring the works of Flemish Masters (1974) (3 months) 
 
Author of numerous books: 
When is Art Not Art 
Recognizing Art 
The Philosophy of Art 
Art Deco: Art in a Time Warp 
Crafts: A Ridiculous Obsession 
The Death of Art: End of the Renaissance 
 
Author of numerous scholarly treatises: 
Not All Art Is Art: Learn When 
Tripping Over Art 
The Philosophy of Art 
Yorkville and Greenwich: Art on Drugs 
Crafts: Proletarian Art 
Will There Ever Be Art Again? Mourning the Renaissance 
Picasso: Master of Faux Art 
 
Dear Sirs/Mesdames: 
 
Re: Red Leaf Emporium  

 
I have been retained to provide an opinion on the question of the intrinsic nature of the works 
designed, painted, and otherwise produced by Red Leaf Art Emporium. It is not my function as 
an expert in the field of art to advocate for one side or another, but rather to assist the relevant 
authorities to understand what is art and its value. In this case, I have been asked whether the 
products of Red Leaf Art Emporium qualify as art. I have also been asked to place a monetary 
value on the art produced by Red Leaf.   
 
I firmly believe that in order to assess a work of art, one has to be in its presence, to feel the 
vibrations of greatness, to be engulfed in waves of genius, and to have the one’s soul shaken (not 
stirred) to its very foundations by the work in question. 
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In order to arrive at my conclusions, I visited the Red Leaf studio on Gulf Island and spent three 
days observing the persons in the studio go about their work. I was given numerous samples to 
assess. I had an opportunity to speak to most of the persons employed by the studio including the 
owner and chief artist, John E.B. Good.  
 
From the moment I passed through the munificent coral pink portal leading to Red Leaf’s 
gallery/studio, I knew I was in the presence of something quite extraordinary, something that 
shook my soul and caused my heart to convulse with joy. To see the renaissance masters so 
cleverly reproduced beneath a shimmering aura of geometric design whose hues were constantly 
shifting in the changing light while being worn on a warm body was both impressive and 
expressive. Each piece is uniquely designed by a clever artist who brings geometry and history 
into magnificent intercourse on a soft luxurious fabric designed to caress the body and soothe the 
soul. 
 
What is art? Art may be defined as the product of a symbiotic conflagration of genius and the best 
of mother earth’s raw materials, producing a work of such inspiration that its beauty and soul-
stirring resonance is recognized immediately by all who observe it. Its intrinsic value is in the 
depiction of the greatest moments of human achievement or the darkest moments of human 
despair, evoking thought-provoking stirrings deep in one’s inner-most being and causing one to 
appreciate that life, while fragile, is nonetheless a gift to be nurtured, cherished, and brought to its 
ultimate conclusion on a wave of passion and glory that says to the ages: I am artist, hear me roar. 
 
From the instant one dons an item of Red Leaf’s wearable art, one is immediately impressed with 
its design. The clever and unique use of geometric colour, an effervescent shimmer overlaying a 
depiction of a renaissance master, brings to mind the immediacy with which Leonardo and 
Michelangelo and Titian and Tinttoreto and Bellini and all of their generation strolled boldly into 
a world of art where no man had gone before. It teases, caresses, inspires, and exalts. 
 
It is my professional opinion that Red Leaf shirt designs meet the definition of art as I have set it 
out, and without a doubt they are an esthetically pleasing arrangement of design, colour, and 
fabric with intrinsic artistic merit. I appreciate that Red Leaf also produces run-of-the-mill 
souvenir shirts for tourists. However, I was not asked to assess their artistic value, and quite 
frankly, had I been, I would have found none. 
 
Turning to the value of Red Leaf’s works of art, I have examined the books and records kept by 
Red Leaf. These appear to be in order and I accept that they have been audited by Red Leaf’s 
accounting firm of KMT & Associates. The value set out for the 200 pieces of wearable art 
produced in the last year is stated to be $32,000, or $160 per item. I find that this is a fair 
valuation of this art. The fact that it does not sell in great quantities is irrelevant. The Mona Lisa 
does not sell every day either, but when it does, what a price it will command! Few will be able to 
afford it. Similarly, the fact that some wearable art sells at the price asked is in my view enough 
to confirm (for those who choose to value art in crass dollar terms) its intrinsic value. Patrons 
with taste recognize that value.   
 
Yours, 
 
Professor P. Payntor 
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Resource #2-4: Expert Report (Vite-Bouche) 
 
M. Pierre Vite-Bouche, B. Comm., C.G.A., C.P.A. 
Partner Demoit-Grouche, Chartered Accountants 
 
Education 
 
B. Comm. from University of Paris School of Business (1989) 
C.G.A. and C.P.A. designations earned in conjunction with studies at the London School of 
Economics (1994) 
 
Work experience 
 
Appraiser: Southeby’s London 1994 to 1999 
Auditor/Evaluator Demoit-Grouche. 1999 to present 
 
 
To Whom It May Concern: 
 
Re: Red Leaf Emporium 

 
I have been retained by Gulf Island Artists Alliance to present an assessment of the products 
of Red Leaf Emporium for the purposes of an appeal hearing before the Art and Crafts 
Revitalization Fund Appeal Tribunal. I was asked to consider two questions:  
 
1.  Does the so-called wearable art qualify as art according to the definition in the Art and 

Crafts Revitalization Act? 
 
2. What is the value of the so-called wearable art? 
 
I will deal with each question in turn beginning with the first. Art is defined as having 
intrinsic artistic merit. Based on my experience, the best reflection of artistic merit may be 
found in its appraised monetary value which in turn is based on free market value. Works of 
art that consistently command high prices in the free market may be considered masterpieces. 
The correlation between a work of art that is considered a masterpiece and the dollar value it 
commands on the open market is invariably direct. 
 
Turning to the definition in the Act, while one may argue that the wearable art consists of an 
aesthetically pleasing arrangement of elements, such a description can apply to just about 
anything. I find that the definition is so vague as to be generally useless. With respect to 
intrinsic artistic value, the point made is that the best reflection of intrinsic value is its ability 
to command a fair market price. This product does not sell, ergo does not command the price 
attached to it, therefore is overvalued. Its true intrinsic value is in the neighbourhood of the 
other mass-produced product and thus does not qualify as art. 
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In order to arrive at an accurate assessment of Red Leaf’s wearable art, I reviewed copies of 
Red Leaf’s audited financial records for the last three years as disclosed by order of the 
Tribunal. 
 
The figures have been as follows: 
 
Year 1   ($4,600) 
Year 2   ($6,300) 
Year 3   ($5,500) 
 
The fact that Red Leaf has sustained a loss in the last three years is a good indicator that its 
so-called wearable art is overvalued because it is not selling. I also attended Red Leaf’s 
gallery and noted that the wearable art sells at approximately $160 per unit. I was advised by 
a sales clerk that Red Leaf produced 200 units last year.   
 
I have concluded that Red Leaf is only able to sell a small portion of its wearable art stock 
produced in any given year. I have also concluded that this strongly suggests that the 
wearable art is greatly overpriced and carries an inflated value. 
 
While the prices assigned may tend to support the argument that wearable art is art, a true 
value — which in my expert opinion would be on the order of $100 per unit — would 
suggest that it is nothing more than a higher class of the souvenir shirts produced by Red Leaf 
and sold at approximately $85 per unit. I was told by the clerk at the Red Leaf Gallery that 
they cannot seem to keep a sufficient stock of regular souvenir shirts to meet the demand. 
This information supports my view that if the “wearable art” was modestly priced, it would 
sell and be reflective of its true market value. In that respect, I repeat my opinion that it is 
clearly a craft and not art, as its intrinsic value is only marginally greater than regular tourist 
souvenir shirts. 
 
 
 
All of which is submitted 
 
M. P. Vite-Bouche 
 
E & OE 
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Resource #2-5: Arts and Crafts exercise homework 

 
The panel must now decide. The experts’ reports figure prominently in the deliberations. 
 
Consider the following questions for the decision-making/writing session tomorrow: 
 

1. Make a note of the issues left to be decided and be prepared to discuss. 
2. Review these experts reports and identify what factors you would consider in 

evaluating them. 
3. What would you do to prepare to write the decision?   
4. In light of the panel’s preliminary decision, what issues are left to be decided? 
5. Would you grant the application? 
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Handling Preliminary Matters 
 
Contents 

 
 
 
Adjournments 
Exclusion of Witnesses 
Interventions and Standing 
Behaviour Beyond Reproach: Members Conduct 

Bias 
Contacts with the Public 
Social Context Awareness 

Section 1 
Section 2 
Section 3 
Section 4 
Section 4.1 
Section 4.2 
Section 4.3 



Administrative Justice for Decision Makers – Revised 2017 
Participants’ Manual   Page 86 

Handling Preliminary Matters 
 
 

Material in this section has been adapted from Session Five of the Canadian Centre 

for Management Development Training Program for Tribunal Members. 

 
Where preliminary objections have not been dealt with during the hearing 
preparation phase, they may arise at the start of the hearing either by way of 
application or by way of motion. The difference is more form than substance. 
Typically, applications are used for less formal, housekeeping-type matters; for 
example, applications to postpone a hearing. They are 
usually made by way of letter to the tribunal with copies sent to the other parties. 

 
Your tribunal may bear preliminary motions or applications on a variety of 
matters. The following are some examples of the kinds of preliminary 
assertions parties may make: 

 
 the tribunal does not have jurisdiction to hear the matter 
 conditions precedent to the tribunal's jurisdiction have not been met 
 the applicant does not have the ability to bring the application 
 a member of the tribunal is biased 
 the tribunal has incorrectly defined the roles and rights of the participants 
 an adjournment is required to review evidence or for judicial review or appeal 
 another party should be required to properly answer interrogatories 
 production and access to documents are required before the parties can proceed 
 the tribunal should issue a subpoena 

 
Practice Pointers 
The following are some general rules for handling preliminary motions or applications: 
 the hearing panel struck to preside at the hearing should ordinarily decide pre-hearing 

 matters 
 

 the preliminary application should be given to all parties to the proceeding 
 the procedure for dealing with these applications may be covered in 

procedural directions and may be dealt with: 
o on the basis of written representations 
o orally on a "motions day" set aside by the tribunal to 

hear  
o motions orally at the outset of the hearing 

 where a matter is heard orally, tribunal members should follow these cardinal rules: 
o hear from the person making the application first, then hear from those 

opposing the application, and then go back to the person making the 
application last 

o where the application will result in a decision of the tribunal, consult with 
all members of the panel 

o where discussing the matter with the members of the panel or 
legal counsel is necessary,  recess the hearing 
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 where the matter is straightforward and the panel is in agreement, do not recess 
 the ruling on a motion or application should be clear and may be given: 

o with or without reasons from the bench 
o in writing during the course of the hearing 
o as part of the tribunal's final decision 

  

 
Steps for Handling 

 Listen carefully to the counsel or party raising the preliminary matter. 
 Do not allow counsel or the party to be interrupted. 
 Hear from opposing counsel or parties as to their views on the matter. 
 Return to the counsel or party raising the matter to get their views on issues raised 

by opposing counsel. 
 Deal with the matter right away if it is a simple, uncontroversial matter. 
 Consult with your fellow members directly or, if you feel a discussion with 

your colleagues will be required, recess to consider your ruling. 
 Some tribunals ask for legal advice from their legal counsel, if present, on the record 

for all parties to consider. If your tribunal follows this practice, you should get the 
advice before you recess. Allow other cow1sel or parties to respond to legal advice 
given in this fashion. 

 Rule on the matter. 
 Move on - do not allow parties to rehash a ruling already made. 

 
 
 

1. Adjournments 
 
 

Some tribunals are limited by statute or regulations as to the circumstances and time 
frames for adjournments. Where there are no specific requirements, participants will 
generally be granted an adjournment in an oral hearing or an extension of time on a 
written hearing where they can demonstrate to the tribunal that: 

 they have not had enough time to submit materials and evidence or to respond 
 their right to be heard will be prejudiced if they are not given more time 

 
In considering a motion for adjournment or extension of time, decision-makers will 
want to ask themselves these questions to decide what is fair in the circumstances: 

 Was the hearing called on short notice? 
 Are the matters complex? 
 Is the party acting in good faith? 
 Has the party already had adequate time? 
 Did the party make the request for adjournment at the earliest opportunity? 
 Has the party previously requested adjournments on other matters? 
 Is the party's counsel familiar with the proceedings and the issues? 
 Would an adjournment greatly inconvenience other parties or adversely affect 

the orderly conduct of the hearing? 
 Is the material the party wants to introduce relevant to the issues before the 

tribunal? Are there any reasonable alternatives available that do not require 
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adjourning? For example, should the tribunal continue with another portion of the 
matter and return to the portion in contention later, or should the submissions be 
made in a written brief at the end of the hearing? 

 
Before adjourning, the tribunal may fix either the date, time, and place for the 
resumption of the hearing or the hearing may adjourn without setting a date for the 
continuation of the proceedings. Where no date is set, parties should be given notice 
of the date, time, and place before the hearing is reconvened. 

 
 
 

2. Exclusion of Witnesses 
 
 

A tribunal may exclude witnesses from the hearing to ensure it has the best 
opportunity of hearing the evidence of individual witnesses without the influence 
that might result from the witness hearing the testimony of others. This may be a 
particularly important consideration where credibility is an issue in the case. 
Instructing parties, however, should not be excluded. 

 
 
 

3. Interventions and Standing 
 
 

Tribunals are often required to determine whether individuals or groups would be 
allowed to intervene or to be given standing in a proceeding. They have the 
discretion to make these determinations, and in doing so should apply criteria to 
ensure the tribunal receives the information it requires while preventing irrelevant, 
repetitive, or unqualified evidence from detracting from the matters before the 
tribunal. The following are some of the considerations you should weigh about the 
person or group seeking intervenor status: 
     Can they assist in the resolution of the matter? 
     Can they bring a different perspective to the issue? 
     Can they make a useful contribution to the proceedings? 
 Do they have relevant expertise that is not otherwise available to the tribunal? 
     Will their participation cause any injustice to the other parties? 
 Do they have a real, substantial and identifiable interest in the matter? 
 Is their interest greater than that of a member of the general public? 
 Are they in some unique position which is different from that of the parties? 
 Will their interests be affected by the outcome of the hearing? 
 Does their intervention meet the legal and/or policy considerations set out by 

the tribunal?  
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4. Behaviour Beyond Reproach: Members' Conduct 
 
 

This section deals with situations where members find that they must disqualify 
themselves. This will arise either where a party has successfully argued that there is a 
reasonable apprehension of bias or where a member is sufficiently uncomfortable 
with sitting on a matter. 

 
 

4.1 Bias 
Parties appearing before your tribunal have a right to a fair and impartial hearing by 
an impartial decision-maker. This right will be threatened where a member of the 
panel is, or appears to be, seriously predisposed on the issues or has a pecuniary 
interest in the outcome. 

 
The litmus test for bias is not actual bias but a reasonable apprehension of bias. 

 
With respect to the question of reasonable apprehension of bias, there is no 

dispute that the issue is not whether the members named are actually 

biased...but whether the circumstances could properly cause a reasonably 

well-informed person to have a reasonable apprehension of biased appraisal 

or judgment by the member, however unconscious or unintentional it might 

be." CNG Transmission Corp. v. Canada (National Energy Board),((1992)) 1 
F.C. 346 at 360-361 (T.D.). 

 
 
 
Apprehension of Bias 

The standard against which a decision-maker will be measured is a sliding scale, 
depending on the nature of the tribunal and the type of decision it makes. A key question 
is whether the tribunal has policy, legislative, administrative, or adjudicative functions. 
The more "judicial" the functions of the tribunal, the higher the standard its members 
must meet. 

 
Once the standard is decided, the issue of whether bias is found will depend on the 
facts surrounding the allegation of bias. Issue bias will generally arise where the facts 
show that a reasonably informed person would conclude that decision-maker has: 

 judged the matter before hearing all of the evidence 
 prejudicial attitudes toward a party or the position they are presenting 
 had previous involvement with the issues to the extent that their mind is made up 
 had involvement with one party to the extent that they are unable to make an 

objective determination 
 
Pecuniary Interest 
A direct pecuniary interest in the outcome of the decision will always leave a 
decision- maker open to allegations of bias. If you stand to benefit financially from 
the decision, it is likely a party will be able to demonstrate that you cannot be 
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objective. What is a direct pecuniary interest is a question of fact, but consider the 
following: 

 
 where on a rail line abandonment case, a decision-maker had a financial interest in land 

 
r 

 adjacent to a line of railway and stood to lose a great deal on the 
value of land, should the railway be allowed to abandon the line 

 where on a rent increase application, a decision-maker  had an interest in 
a unit in the apartment building under review 

 where on an application for a broadcasting licence, a company controlled 
by the decision-maker's spouse owned a 1/4 interest in the holding 
company of the applicant 

 
 
 

4.2 Contacts with the Public 
Decision-makers must carefully consider all interaction they have with 
the public. While tribunal members are not judges and will not be held 
to the same standard, your contacts should not be seen in any way to 
adversely affect the independence or impartiality of your decisions. The 
following are some key things to be aware of: 

 
Outside Interests 

 should not conflict with your role as a member or jeopardize the 
real or perceived neutrality of your tribunal 

 should not influence your decisions in any way 
 

Public Statements 

 should not be instigated by a tribunal member 
 should be encouraged  to promote education about the role of your tribunal 
 should refer media requests to the communications officer 
 should not comment on the likelihood of an application's success or failure 
 should not become a means of publicly defending actions or explaining 

decisions of the tribunal 
 
Keeping Informed 

 should attend seminars, conferences, and participate in training in your 
area of expertise, so that you are aware of the trends and developments 
in the industry or community  your tribunal regulates 

 should build in safeguards, if you attend information sessions 
conducted by those you regulate, to ensure these sessions will not be 
interpreted as a means of bringing pressure to bear on you as a 
decision-maker. Examples of the types of safeguards  you may want to 
insist on are: 

o no briefings should be held without a written request setting 
out the  purpose of the briefing 
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o the briefing should be for information purposes only and 
should not be a forum for the discussion of present, past or 
future cases before the tribunal 

o wherever possible, the briefing should be attended by more 
than one member and appropriate staff as required 

o briefing requests, where possible, should be cleared through legal counsel 
o minutes should be taken and placed on a public file, and 

those involved should be advised in advance that this will be 
done 

 

Contacts Prior to Commence of Proceedings 

Members should avoid being placed in situations where they are asked to comment on 
the procedure to be followed, or on the merits of any matter that may come before 
their tribunal. Some ways of doing this are: 

 refer requests for information through the established channels in your tribunal so 
that the request is placed on a public file, copied to those with an interest and 
officially answered 

 if you have had a contact that may lead to an appearance of bias on a particular file, 
you may have to consider either avoiding assignment  to the particular file or, where 
there has been an assignment of members, withdrawing from the file 

 
Contacts Following the Commencement of Proceedings 

At this point, all communications should be public, as there is a real danger that any 
contact between the parties and members of the tribunal will be perceived as 
influencing the decision and, therefore, raising a reasonable apprehension of bias. 
During the course of the proceedings, you should avoid: 
 holding private meetings or consultations in the absence of all of the parties 
 receiving, or appearing to receive, evidence from one party without disclosing it to all 

other parties and giving them an opportunity to comment 
 sharing substantive information concerning matters under consideration by the tribunal 

with any person or party without the full knowledge of all of the parties 
 consulting or meeting with parties during the period between the close of pleadings, or 

the conclusion of a hearing, and issuance of the tribunal's final decision 
 
 
 
4.3 Social Context Awareness 
Tribunal members ought to be aware of the social context in which the hearing 
process and decision-making takes place. Members may be unaware of how their 
unconscious biases, behaviours and attitudes may adversely affect the hearing 
process and their decision- making, particularly in regard to racial, cultural and other 
minorities appearing before them. Tribunal members can take practical steps to 
improve their ability to recognize and take positive action to avoid problems in this 
area. 
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Hear the Case 
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Hear the Case 
 
 

Material in this section has been adapted from Session Six of the Canadian 
Centre for Management Development Training Program for Tribunal 
Members. 

 
 
 

1. Presiding Skills 
 
 

A Chairperson with good presiding skills will: 
• control the proceedings and keep the hearing on track 
• maintain a sense of decorum in the hearing 
• ensure that all of the evidence being given and the arguments made are listened to 
• be respectful of all persons appearing before the tribunal 

 
 
 

2. Order of Proceedings and Questions 
 
 

There is no rule that your tribunal must conduct its hearings following a designated 
format. The procedure should primarily be fair. What is fair will depend on the nature 
of the matter and the type of decision that is being made. For example, the role of 
intervenors and the rights they are afforded may vary from tribunal to tribunal, and 
even from case to case within a tribunal. 

 
As well, many tribunals are mandated to make decisions after they have conducted an 
inquiry or investigation into the facts. Often, in these hearings, there is no opposing 
party. For example, in refugee hearings the government does not appear in opposition 
to the refugee claimant. Rather, the hearing officer and the board members probe the 
claim to the extent appropriate. Claimants may be represented and present evidence 
themselves, 
but this evidence will not be subject to cross-examination in the usual sense. 

 
Conversely, where there are opposing sides, you should be familiar with the following: 
•  Opening Statement-A brief description of the case each party will make 

to the tribunal at the outset of the hearing. 
• Examination-in-Chief -A series of questions put to a witness by the party 

who introduced the witness. The purpose is to put before the tribunal the 
knowledge the witness has of the facts and matters in dispute. 

•  Cross-Examination -A series of questions put to a witness by a party 
opposed to the one who produced the witness. The aim is to question what the 
witness said Cross-examination can assist a party to: 

 obtain additional helpful evidence 
qualify the evidence 
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- impeach the evidence that has been given 
- impeach the credibility of a witness 

 
 
• Re-Examination -A further series of questions for the witness by the party 

who introduced the witness following cross-examination. The aim is to clear up 
any misconceptions. 

• Reply Evidence-A series of questions of a new witness by the party who began. 
The aim is to clear up any misconceptions. 

• Final Argument -An opportunity for the parties to sum up their case. 
 

In hearings where there are opposing interests, the procedure followed is generally one 
involving the predetermined steps listed below. However, in some tribunals, members 
and tribunal counsel will only ask their questions when the parties have concluded all 
of their questioning. Where new questions arise out of the tribunal's questions, the 
parties may be given a further opportunity to pose questions. 

 
Applicant's Case 
The applicant's case begins with Opening Remarks by counsel for the applicant. 

 
The following procedure will then generally be followed for each witness presented 
by the applicant: 
• examination by applicant of own witnesses (examination-in-chief) 
• cross-examination of witnesses by respondent 
• questions from tribunal members, and possibly counsel 
• re-examination of witnesses by applicant 

 
Respondent’s and Intervenor’s Case 
Counsel for the respondent, and each intervenor in opposition, will begin their case with 
Opening Remarks. 

 
The following procedure will then be followed for each witness presented by 
each respondent and intervenor in opposition: 
• examination by applicant of own witnesses (examination-in-chief) 
• cross-examination of witnesses by applicant 
• questions from tribunal members, and possibly counsel 
• re-examination of witnesses by applicant 

 
Reply Evidence of Applicant 
This is evidence placed before the tribunal for the specific purpose of responding to 
evidence presented by any respondent or intervenor in opposition. The order for the 
examination of witnesses would be the same as for the applicant's main case, 
namely: 
• examination by applicant of own witnesses (examination-in-chief) 
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• cross-examination of witnesses by respondent 
• questions from tribunal members, and possibly counsel 
• re-examination of witnesses by applicant 
 

Final Argument 
Final Argument usually follows the same order as the presentation of the case, with the 
applicant's counsel leading off. The counsel for the intervenor in 
support follows applicant's counsel, and the counsel for the 
respondent and intervenor in opposition concludes. 

 
 
 

3. Questioning by Members 
 
 

Introduction 
Whether a hearing involves multiple parties or a single party, effective tribunal members 
will understand the case and be in a better position to render a well-
informed decision where they: 
• take an active part in asking questions of witnesses at a public hearing 
• ask questions designed to bring out all relevant information 
• ask questions designed to scrutinize or probe the assertions made 

at the hearing, particularly where the tribunal believes a witness is 
not being truthful 

• strive for the competence and confidence that will enable them to 
become actively involved in the hearing while maintaining hearing 
decorum 

 
The questioning at a single party hearings may be much more pointed, as it 
is designed to scrutinize and probe the claim. In doing so, however, a tribunal 
member should always be careful to maintain a neutral stance. 

 
At multi-party hearings, the members must maintain balance between the 
parties. In order to preserve this balance while questioning witnesses or 
probing for clarification, a 
member should: 
• maintain a neutral stance and ensure that his or her active involvement 

in hearing the case does not mean "entering the arena" and, in effect, 
becoming one of the adversaries 

• guard against helping "make the case" for any one party 
• ask legal counsel to field certain questions where the member is 

uncertain about the perception his or her questions may leave 
 
4. Dealing with Legal Counsel 
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Dealing with legal counsel at a hearing can be difficult. The job of legal 
counsel for the parties is to advance their client's case, and in some 
circumstances they may do so rather aggressively. Nonetheless, the 
chairperson must assert firm control over the proceedings and should have 
no reservations about doing so. The chairperson may, for example, do the 
following: 
• Ask legal counsel to explain how many witnesses they intend to 

examine and how long examinations and arguments are expected to 
take. 

• Insist that legal counsel and parties address the tribunal and not each other. 
• Prompt counsel who seem to be losing momentum or dwelling unnecessarily on 

a point by saying that the point has been noted, and asking counsel to move on. 
• Ask counsel who are drifting into a seemingly irrelevant area to explain the 

relevance of their approach. 
•  Admonish counsel if they attempt to give evidence. 
•  Insist that re-examination be limited to matters raised in the previous cross- 

examination. 
 
 
 
5. Maintaining Hearing Decorum 

 
 

Decorum is vital to a hearing. Some things that sitting members can do to 
maintain decorum are: 
•  dress conservatively so as not to attract undue attention to yourself 
•  always begin the hearing on time 
•  aim for 15 minute breaks and try not to let them drag on unnecessarily 
• restrict thirst quenchers to water- the dignity of the hearing can be diminished 

if coffee or cans of soft drink are brought in 
• when evidence is being given, give your full and undivided attention to 

everything that is being said 
• do not turn your back on the proceedings to search for papers (If you need a 

relevant document, ask for a pause until you find the information.) 
•  limit conversation and the exchange of notes between the members 
•  state all expectations regarding hearing timing on the record 
•  insist on controlling who has the floor at the hearing 
• no matter how badly the tribunal is being treated, the tribunal must treat all before 

it with respect and fairness 
•  insist that contested rulings, when finally made, are final 
•  take a recess to allow time for things to calm down if necessary 
•  exclude disruptive non-parties from the hearing 

 
 
6. Swearing In Witnesses 
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Many tribunals require that witnesses be sworn or affirmed before giving testimony. This 
is often the role of the hearing registrar. If your tribunal does not have a hearing registrar, 
then you may have to perform this role yourself. A typical oath is: 

 
Do you swear (solemnly affirm) that the evidence you will give at this 

hearing shall be the truth, the whole truth, and nothing but the truth? 
 

7. Qualifying Expert Witnesses  
 

Opinions from experts are more reliable than other opinions, and courts would only 
allow "experts' to give opinions on technical matters that involved the area of their 
special expertise. 

 
Tribunals may consider experts' credentials, education, and experience in order to 
weigh the expert 's opinions, or in deciding whether to listen to the evidence at all. 

 
The following is a frequently-used method for qualifying an expert witness: 

 
•  Party files C.V. in advance, enters it as an exhibit, supplements the C.V. with a 

few questions at the outset of examination. Other parties may revisit during 
cross- examination to lessen the impact of testimony, or (rarely) prior to 
testimony, asking tribunal to refuse to hear evidence. 

 
The tribunal may decide to waive the formality of qualifying a witness under 
the following circumstances: 
• if the tribunal already knows the witness to be an expert in the area in which she or 

he proposes to testify, or 
• if the evidence will be limited to an area where the tribunal has reason to be 

confident of its own expertise 
 
 
 

8. Receiving Exhibits 
 
 

This is an important detail since exhibits are a crucial part of the tribunal's record 
of hearing. The following is the process for receiving exhibits: 
• party wishing to make use of a document as evidence provides copies to the 

witness and all other parties, but not the panel members 
• party who refers to physical evidence (documents, maps, charts, diagrams, 

samples, etc.) is asked if she or he wishes it to be made an exhibit 
• chairperson asks whether there are any objections to the evidence being made 

an exhibit 
• if necessary, the proper foundation is laid to permit the document to be marked as 

an exhibit (i.e., establish that person A took picture X at a certain time) 
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• any objections are dealt with and ruled on 
• exhibit is accepted and marked with an appropriate number 
• chairperson or registrar describes the exhibit and number for the record 
• tribunal takes custody of exhibit 
• copies of documents are distributed as appropriate 
 



Administrative Justice for Decision Makers – Revised 2017 
Participants’ Manual   Page 99 

9. Note-Taking 
 
 

Where the proceedings are not being transcribed or recorded, it may be necessary for 
tribunal members to take notes to assist them in arriving at a decision. This is 
particularly important where a member knows in advance that he or she will be drafting 
the decision. 

 
Where the proceedings are being transcribed or recorded, tribunal members may not 
need to take extensive notes. Tribunal members should resist focusing solely on note-
taking. Much of the dynamics of a hearing can be picked up by observing what is 
unfolding in the room. This also gives parties the sense that you are aware of what is 
happening and are '·managing the hearing." Members might wish to limit their note-
taking to areas where they want to pose questions to a witness or note key points. 

 
 
 

10. Handling Objections 
 
 

In addition to the preliminary objections discussed in session five (see Handling 

Preliminary Matters) the kinds of objections that may be raised in the course of 
the hearings are: 
• the admission of a document (i.e., filed with no notice to the other party and 

party needs time to review) 
• the relevance of a document or evidence 
• the confidentiality of a document or evidence 
• the manner in which evidence is being led or questions are being asked (i.e., 

leading questions in evidence-in-chief) 
• a lawyer or party giving evidence instead of a witness (i.e., instead of 

questioning witness, lawyer starts explaining to panel and "gives evidence") 
• introducing a witness or expert without previous notice 
• questioning the standing or status of a person (standing refers to whether the person 

is part of the case; status refers to what procedural rights the individual should be 
afforded) 

• the failure of a party to comply with a procedural order of the tribunal 
 
The general rules for handling objections during the course of a hearing are the same 
as for handling preliminary matters, which are found in session five (see Handling 

Preliminary Matters). 
 
 
11. Rulings on Motions 

 
 
Motions raised during the course of the hearing are most often dealt with by an 
immediate ruling by the panel chairperson in the hearing. These decisions generally 
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follow an exchange of argument on the motion so as to meet "fairness" 
requirements. 
The members may choose to recess in order to formulate the ruling or, in some 
cases, may quickly consult without taking a recess. 

 
Members may give an immediate ruling with reasons, or may indicate that written 
reasons will follow the decision from the bench. While these reasons may elaborate 
on the decision, they should preserve the result given from the bench. 

 
Rulings should: 
• be clear and succinct 
• deal with all facets of the motion and the arguments of opposing parties 

 
Rulings, like any other decision, may be subject to appeal or judicial review, either 
immediately following the decision on the motion or following the final decision on 
the matter before the tribunal. 

 
 

12. Confidential Information 
 
 

Tribunal proceedings, like most court proceedings, are generally open to the public. 
Some exceptions to this rule exist. For example, refugee hearings are generally closed 
to anyone other than the claimants because personal information, if revealed, may 
cause harm to these individuals or their families. 

 
Similarly, where a company is concerned about keeping business information 
confidential, a tribunal can refuse public access to the information or the hearing 
where it will be discussed. 

 
Some tribunals will refuse to accept any information that is not public, while other 
tribunals routinely receive confidential information in order to arrive at fully reasoned 
decisions. In making these determinations, tribunals must weigh the need to be open, 
transparent, and accessible against the interests at stake in the facts of the particular 
case before them. 

 
Tribunals that often deal with confidentiality issues will usually have clearly 
articulated criteria that they apply in a consistent fashion. Sometimes these criteria will 
be found in a statute, and sometimes they will be in a regulation. 

 
While the procedures of different tribunals vary, the trend seems to be to place the 
onus on the person seeking confidentiality to file the information on a confidential 
basis and to demonstrate to the satisfaction of the tribunal that: 
• the information is relevant to the determination being made 
• the information has a confidential character and is treated as such by the applicant 
• the information is not releasable under the Access to Information Act or the Privacy 
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Act 
• specific direct harm would likely result if the information is released 
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Where the party seeking confidentiality meets these tests, tribunals have many options 
for admitting and dealing with the information. They may choose to: 
• keep the entire document in a separate file that only the tribunal would have access to 
• require the applicant to provide a purged version for the public file and keep 

the unedited version in a separate file that only the tribunal would have access 
to 

• examine the information In Camera and separate the evidence or any discussion 
of the evidence obtained In Camera from the public record 

• ask counsel to sign undertakings not to disclose confidential information, and 
limit examination of the material to counsel and named representatives of the 
party 

 
 
13. Evidence 

 
 
Types of Evidence 
Evidence supplies the information that  tribunal needs to arrive at the essential 
factual conclusions on which to base the decision. Some common types of 
evidence include: 
• oral testimony from witnesses 
• opinion evidence from experts who volunteer the conclusions that they would draw 

from various factual premises 
• affidavit evidence in written form that someone swears to be accurate, composed 

for use at the hearing. This should not include arguments or legal assertions. 
• demonstrative evidence- objects, e.g., a photograph- that help prove or disprove 

a factual assertion 
• documentary evidence- may include written correspondence, a government 

report, an article published in a technical journal, and may have originally been 
created for purposes unrelated to the hearing 

 
Taking a View 
•  Before, during, or after hearing a matter members may want to visit a site to view 

physical evidence in the case. For instance, members may want to see the place 
of business of one of the parties, an accident site, or a place where an incident 
supposedly took place. Where courts are hearing either civil or criminal matters, 
there are strict rules about judges "taking a view." These principles flow over to 
administrative tribunals. These rules ensure that evidence is gathered and placed 
before the tribunal in a proper fashion, and that all parties have an opportunity 
to comment on all of the evidence that will be considered by the decision-
maker. 
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If you are considering "taking a view," you may do so where: 
• you wish to better understand the evidence  before you, instead of using the 

"view' to gather evidence 
• arrangements are made through a staff member 
• you advise the parties of the "view' and allow them all to attend 
• you allow the parties an opportunity to explain  or refute any 

information or impressions you may have of the "view" 
 

Use of Evidence 
Evidence can establish the likelihood of a past event, e.g., "Did this person's injury 
arise in the course of her employment?" 

 
Evidence can also establish the likelihood of an unlimited number of future 
events, e.g., "Does  this substance present an unacceptable health risk to workers 
who come into contact with it?" 

 
Arguments should not be allowed to masquerade as evidence. The statement 
"Company X meets all the conditions necessary to qualify  for benefits under this 
program" should  be treated as an argument, and not as evidence to support  a benefit 
award. 

 
Evidence  and arguments  are treated differently. They are put forward at different  
times, by different people (a lawyer representing a party should not double as a 
witness). Parties are free to devise arguments  that suit their interests. 

 
Rules of Evidence 

The hearsay rule and its rigidly formulated exceptions had become a 

sometimes illogical and frequently confusing series of pigeon-hole categories. 

Chief Justice Lamerin R. V F.JU, Supreme Court of Canada, Oct. 
19,1995, file no. 24159 

 
Courts rely heavily  on cross-examination under oath for assessing accuracy and 
credibility. They invented  a rule that excluded, as "hearsay" evidence, any 
statements or documents originating from someone other than a witness who 
was available  for cross- examination (unless the statements were to be used as 
evidence of something other than the truth of their contents). This exclusionary 
rule was so broad that courts invented several exceptions. These technical "rules 
of evidence" do not affect tribunals,  but the following key principles do. 
• Evidence must be relevant. Unless it helps prove or disprove  a fact crucial to 

the decision, it would be inefficient, and possibly  unfair, to consider  it. Parties 
seeking to introduce evidence should be able to explain  its relevance where 
this is not obvious. Without a satisfactory explanation,  the tribunal can 
exclude it. 
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•  Evidence must be reliable. If there is no way to assess its accuracy, the 
evidence can do more harm than good. The standard  of reliability may vary 
according  to the nature of the decision. For example, a decision  to punish 
someone for misconduct  demands a high threshold  where "hearsay'' evidence 
could be excluded. On the other hand, a decision whether a new pipeline  
would be in the pubic interest might take account of newspaper editorials,  
opinion  polls, petitions or other types of hearsay. To allow tribunals access to 
all the information they need, the law creates special powers to compel the 
production of evidence. But it still gives priority to some other competing values. 
Tribunals must respect "privileges" that allow people to withhold information 
originally generated and exchanged within certain special relationships where the 
protection of confidentiality is essential (such as solicitor/client privilege). Part I 
of the Canada Evidence Act contains provisions (ss. 37-39) on the public interest 
immunity that the government can claim in order to be exempted from having to 
disclose information relating to international relations, national defense or 
security, and cabinet documents. 

 
Assessing Credibility and Weighing the Evidence 

Once a tribunal is satisfied that the evidence is sufficiently relevant and reliable to 
be admitted, it must still decide how much weight to give to that evidence. 

 
 
• Caution should be exercised when assessing a witness's credibility based on his or 

her demeanour. There is increasing awareness of the effect of cultural conditioning 
on our perceptions of how an honest or dishonest looks and talks. 

• Unless there is evidence contrary to that given by a witness, or where evidence is 
not credible or trustworthy, tribunals nom1ally would believe the evidence. 

• Where witnesses are introduced as experts, there should be some biographical 
information to show what expertise and experience they bring and in what field. It 
is common for an outline of an expert's evidence to be made available prior to 
their appearance at the hearing. This will save time and allow for productive 
questioning. 

• Where a tribunal has serious concerns about apparent inconsistencies or 
contradictions in a party's evidence, it should provide an opportunity to parties to 
try to resolve or explain them. This may not be as important where other parties 
have already brought such contradictions into the open as it is where no one else 
has asked the hard questions. 

• The interest a party or witness has in the outcome of a proceeding (what they stand 
to gain or lose) is a legitimate factor to take into account. Other things being equal, 
the evidence of disinterested witnesses (where available) may be preferred over 
those who have much to win or lose from the eventual decision. 

• In addition to assessing evidence from the parties, the tribunal may take into 
account its own specialized knowledge. Before doing so, fairness requires the 
tribunal to let the parties know about this information to give them a chance to 



Administrative Justice for Decision Makers – Revised 2017 
Participants’ Manual   Page 105 

comment and perhaps to adduce evidence that counters or puts the information 
into perspective. The parties are entitled to "know the case they have to meet," and 
the decision should not rest on information that was never revealed to them. 

 

 

14. Closing the Hearing 
 
 

The chairperson of the panel generally closes the hearing with remarks which 
often include the following: 
• an expression of gratitude to all those who contributed to the hearing 
• mention of any matters still to be dealt with, such as pending rulings or 

outstanding undertakings 
 
Following the closing remarks, the panel rises and leaves the hearing room. 
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Tips for Members 
 
 

1.  Tips for the Presiding Member and Panel Members at a 
Hearing 

 

 
 
 
 

Have a thorough knowledge of the legal framework 
 

Have a good command of the relevant provisions of your Act, the principles of 
natural justice, and the case law, etc. in order to make the proper decision and to 
maintain the credibility and the authority of the panel. 

 
 
 

Always maintain a judicial temperament 
 
 
It is important to listen patiently and courteously to all participants. 

 
No matter how exasperating the conduct of counsel or the conduct of anyone else may 
be, it is important to stay in control of one's emotions and not to use indiscreet 
language. 

 
Occasional sarcasm, especially in a light-hearted manner to chide counsel, may 
sometimes be appropriate, but overuse or inappropriate use sours the atmosphere of 
the hearing and is counter-productive. 

 
If a member fails to maintain a judicial temperament, there may be an apprehension 
that the case is not being decided on an impartial, objective basis, and this alone 
might be grounds for a successful judicial review. 

 
 

Maintain order in the hearing room 
 
 
All procedural matters are dealt with by the presiding member with or without 
consultation with panel members. All directions should be given by the 
presiding member, including tribunal rulings in respect to motions. 

 
Do not allow two participants to talk at the same time. 

 
Do not allow observers to make comments or gestures to witnesses. Do not allow any 

participant to use abusive or threatening language. Do not allow unprofessional or 

contemptuous conduct. 



Administrative Justice for Decision Makers – Revised 2017 
Participants’ Manual   Page 107 

 
When a matter is getting out of hand, for one reason or another, it may be useful 
to adjourn in order to permit procedural matters to be sorted out in a less 
adversarial context. 

 
 
Briefly outline the procedures that will be followed and stay in control of the proceedings 
 

 
Counsel may try to "take over the hearing" but the panel should always be seen to be 
in charge. 

 
The presiding member should not hesitate to get counsel back on track if counsel 
appears to be digressing or prolonging his or her examination unreasonably. 

 
Counsel may properly make suggestions regarding procedure, and where the 
suggestions can be reasonably accommodated they should be accepted, but counsel 
cannot be allowed to dictate what is to take place at the hearing. 

 
 
 

Take breaks when required and set a time for resuming after a break 
 

 
The amount of time between breaks will vary with the temperament of the participants, 
the nature of the evidence, the complexity of the matter, etc. As a guide, members 
might consider taking short breaks every 1V2 hours or so. 

 
It is preferable to state "We will reconvene at ten o'clock," rather than "We will 
reconvene in 15 minutes." The former is usually more effective in getting 
everybody back to the hearing room on time. Tribunal members should respect 
the time and convenience of others. Starting and finishing on time is very 
important. 

 
 
Help the participants to understand the process, especially if they are unrepresented 

  
Put the issues in colloquial language. 

 
The party's counsel should have prepared his or her client for the hearing by going 
over the issues and procedures.  Not all counsel do an adequate job of this, so it is 
sometimes appropriate for the panel to give simple explanations. 

 
Parties who are appearing without the assistance of counsel may require additional 
assistance or explanation of procedure. In such cases, it is appropriate to direct them 
to the tribunal's staff for advice. 

 

Take notes 
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Taking notes shows that the member is interested in the statements being made. 
 

It helps prevent the member's mind from wandering during a long hearing. 
 

It helps organize the information in the member's mind, making the information easier 
to use later for questioning about discrepancies or gaps in the evidence. 

 
A member can highlight his or her notes where more information is required or where 
evidence is unclear.  If satisfactory answers have not been provided by the time counsel 
is finished, then the member should ask the necessary questions. 

 
Good notes are essential for preparing reasons for decision. 

 
The member should, however, avoid concentrating so much on note-taking that 
the member loses touch with what else is going on in the hearing room and does 
not pay attention to the demeanour of the witness. 

 
 
 

Interrupt proceedings only where necessary 
 
 
It is generally better to wait and see if counsel clarifies the area before the panel asks 
its questions. 

 
Interrupt if the member did not hear a question or answer. 

 
Undue interference or impatience with a witness or a counsel can be very destructive. 

 
 

Deal with objections right away 

If counsel has an objection to a particular procedure, deal with it immediately. Sometimes 

the objection needs to be more thoroughly considered and a recess might be 
taken both to decide the issue and to prepare the reasons for the response. 

 
Give brief reasons for your decision.  If the point may be of general interest, it could 
be dealt with as well in the member's final reasons on the case. 
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Get as much information as possible before granting an adjournment 

 
Adjournments must not unreasonably impede the proceedings. 

 
When the tribunal decides on its own to adjourn, that should be stated explicitly at 
the time of granting the adjournment in order to avoid any misunderstanding at the 
resumption of the hearing. 

 
 
 

Control the adducing of evidence 
 

Do not allow leading questions in examination-in-chief, except for non-contentious 
basic information. 
 
Disallow repetitious questions. 
 
Disallow irrelevant questions. 

 
 
 

 
Be fair 

 
Fairness is of paramount concern. 

 
Always have good reasons for taking a position to avoid being seen as arbitrary 
or capricious. 
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2.  Check-list for the Presiding Member 
 
 
Before the hearing: 

 
 Discuss the panel's "style" with members. 

 

 
 Review procedures with the panel, if necessary. 

 
 

 Ensure that members have read and understand the pre-filed evidence and 
information. 

 
 Ensure that the case file contains all the requisite documents. 

 
 

 Meet with tribunal staff to discuss any special requirements the panel or 
participants may have. 

 
On opening day of hearing: 

 
 Check with hearing clerk about the following administrative matters, if required: 

o sound and video equipment; 
 staff, reporter, interpreter, counsel, participants, etc. are ready to proceed; 
 the exhibit numbering system is in place; 

o Bible and various oaths or declarations are available. 
 

 Make opening statement: 
o introduce the members of the panel; 

 give the style of cause; 
 explain how and under what authority the hearing has been called and give a brief 

description of the case; 
o give sitting times and dates for the hearing; 

 ask for the names of each person representing a participant. 
 

o Ask if there are any preliminary matters to be dealt with. 
 

 File affidavits, proof of service, etc., if any, on the record. 
 
 

o Establish the order of presentation of witnesses.  Reaffirm the order of cross-
examination and write it down. 

 
 Have participants identify themselves and briefly state their general position in 

relation to the matter before the tribunal. 
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 Ask that the first witness be called. 
 

 Ensure that witnesses are sworn or affirmed, according to the practice of your tribunal. 
 

During the hearing: 
 

 Pronounce rulings of the panel and recognize participants as required. 
 

 
 Consider any request of the panel during the hearing, lead discussions, and , as 

appropriate, reconcile and consolidate views of panel. 
 

 Ensure that exhibits are properly filed and that a description  of the exhibit is read into 
the record. 

 
 Ensure that each undertaking is written down as given, assigned a number, and read 

into the record. 
 
After  each day of hearing: 

 
 Meet with the panel, review progress, and plan next day's hearing.  

At the closing session of a hearing: 

 Establish timing for submitting argument and reply argument by participants. 
 

 
 Give participants an indication as to when they might expect to receive the tribunal's 

decision. 
 

 Close the proceedings and thank participants. 
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3.  Check-list for Members 
 
 
Before the hearing: 

 
 Meet with the Chairperson and other members of the panel to review any matters which 

may require further clarification. 
 

 Review pre-filed evidence and any relevant decisions of the tribunal. 
 
 

 Provide tribunal staff with a list of any special requirements for the hearing. 
 
During the hearing: 

 
 A void interrupting examination of witnesses except for questions of clarification. 

 
 When the examination and cross-examination of each witness has been completed, 

determine whether there is any additional information or evidence you need from the 
witness in order to come to a decision, and ask appropriate questions to elicit this 
testimony. 

 
 Avoid discussions of the issues with the counsel or witnesses. 

 

 
 Be and look alert. 

  
o Remain calm at all times;  keep a "poker face." 

 
 
After each day of hearing: 

 
 Ensure that your own file and exhibit book is kept up-to-date. 

 
 Review notes, if any; discuss potential problems with other panel members. 

 
 Review list of next day's witnesses and any pre-filed evidence. 
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Oral Hearing Template Script  
Reproduced from:  BCCAT Administrative Decision Makers’ Manual 
 

1. INTRODUCTION  

(remember to ensure recording is on, if applicable)  

My name is ____________. I am a member of the ……………. Tribunal, and I'll be hearing your dispute 

today.  

If at any time you need me to slow down or repeat something, please let me know.  

The hearing is being recorded and this recording will become part of the file.  

Because of the recording, I need to state a few administrative details.  

This is a hearing of the ………….. Tribunal held in [IN PERSON/BY TELEPHONE/BY VIDEO] on [DATE] with 

respect to the claim of [APPLICANT PARTY(lES)] under CRT claim # [FILE NUMBER).  

I would like to advise you that the …………. Tribunal is an independent decision-making body.  

[APPLICANT], is present.  

Good afternoon [APPLICANT] (important to get voice print, for recording)  

(if representative) Representing the applicant (or their name) is [REP NAME]  

Good afternoon [REP NAME] (get voice print)  

(Continue for all other applicants)  

The respondent is [NAME]  

Good afternoon [RESPONDENT] (get voice print)  

(in case of corporation, also identify corporate contact person present)  

(if representative) Representing the respondent is [REP NAME],  

Good afternoon [REP NAME] (get voice print)  

(Continue for all other respondents)  

(Identify any others present). If you will be giving evidence, I will ask you to leave now. We will call on 

you when needed. (confirm best way to contact them) 

 
2. PRELIMINARY MATTERS  

After the hearing, I will consider your evidence and submissions and send you my decision in writing. For 

this reason, I need to confirm your preferred contact method (refer to top sheet and confirm email or 

mailing addresses)  

Does either party have any documents that have not already been submitted?  
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I have reviewed the contents of the claim file, including the evidence in preparing for the hearing today.  

As I understand it, there are [NUMBER] issues in this claim:  

1. [ISSUE]  

2 [ISSUE]  

Do the parties agree that these are the issue?  

(confirm with each party. If new issue raised, get submissions from parties, and decide whether you will 

add it, or whether it needs to be raised in a separate claim)  

And what remedy are you seeking?  

(Confirm with each party. If a party asks for something you think is outside the CRT's jurisdiction, make 

sure to get submissions on whether this remedy is or is not within your jurisdiction and either make a 

decision, or let the parties know you will deal with this issue in your written decision)  

(If parties are represented, ask whether the reps are familiar with our hearing procedures. If both are 

familiar, turn to applicant rep and ask them to start with a brief opening statement ... then carry on ... If 

not, explain as below.)  

OPENING STATEMENTS  
 

 
 
EVIDENCE (for each witness)  

 

 

 

-DIRECT  
 
CLOSING SUBMISSIONS  

 

 

 
 
Now, before we begin, I must warn you that I will likely have some questions as we go along because I 

may need to ask for clarification at certain points.  

Also, I will be taking notes as we go.  

(If only one party in attendance.) In a moment, I will ask you to present your evidence. This may be 

documents you have for me to consider or it may be your statements about why you believe the claim 
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should be accepted. I will have some questions for you and if you have any other comments afterward, I 

will give you time for that.  

I will ask each person giving evidence to affirm that the evidence they give will be the truth. (An 

affirmation is a solemn promise to tell the truth.)  

 

3. SWEARING IN  

(Swear in everyone who will be giving evidence)  

____________ Do you wish to swear or affirm?  

Will ____________ be giving evidence? (if so, swear them in) Do you wish to swear or affirm?  

 

4. OPENING STATEMENTS  

(Appellant) ____________,·just briefly, in a few sentences, what is your position on the issues?  

And does the Respondent wish to make an Opening Statement at this time?  

 

5. EVIDENCE  

Appellant direct  

Respondent cross  

Appellant re-direct (do you have any comments arising out of the Respondent's questions of you?)  

Panel’s questions  

Appellant re-direct  

Respondent direct  

Appellant cross  

Respondent re-direct  

Panel’s questions  

Respondent re-direct  

 

6. SUBMISSIONS  

Submissions  

Appellant  

Respondent  

Appellant - final comments on Respondent's submission? 
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7. CLOSING  

This concludes the hearing.  

Deal with any written submissions or outstanding business.  

Thank you for participating. I will consider the evidence and submissions and provide you with my 

decision as soon as possible.  

The due date for my decision is ____________, subject to an extension of time if I should need extra 

time due to complexity.  

Thank the parties ...  

Escort them to the door.  

State, "We are off the record"  

(Turn tape off) 
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Decision Making & Decision Writing: Overview 
 

Topics 
 

 decision making techniques 
 reasons for decisions 
 essential elements of good decisions 
 
 

Objectives 

 
By the end of this session, participants will be able to the following: 
 

1. Describe the difference between evidence and facts. 
2. Describe techniques for making sound decisions. 
3. Identify their own strengths as decision writers and areas where they can 

improve. 
4. List the essential elements of a good decision. 
5. Write clear, succinct introduction and issue statements. 
6. Prepare a coherent and logical decision outline. 

 
  



Decision Making & Decision Writing 
 
 
Agenda 
Day 2 — Morning 
 
 
8:30-8:45  Introductions/Overview of Session 3 
8:45-9:30  Guest Lecture: Decision Making 
9:30-9:45 Identifying Strengths/Areas for Improvement  
9:45-10:00  Break 
10:00-10:15  Exercise 3-1: Analysis of a Bad Decision 
10:15-10:30  Lecture: Writing Good Decisions (Part I) 
10:30-11:15  Exercise 3-2: Rewriting — Introduction and Issues 
11:15-11:30  Break 
11:30-11:45  Lecture: Writing Good Decisions (Part II) 
11:45-12:25  Exercise 3-3: Rewriting — Outline of Decision 
12:25-12:30  Conclusion 
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Administrative Justice for 
Decision Makers

Session 3: Decision Making & 
Decision Writing

1

Session Objectives

2

1. Describe the difference between evidence and facts.

2. Describe techniques for making sound decisions.

6. Prepare a coherent and logical decision outline.

4. List the essential elements of a good decision.

3. Identify your strengths as a writer and areas where
you can improve.

5. Write clear, succinct introduction and issue 
statements.
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Common Pitfalls in Decision 
Writing
Introduction and 
Issue(s)

• lack of clarity

• introductions under/over 
inclusive

• issue(s) not identified

Background

• facts and evidence 
confused

• inclusion of irrelevant 
information

• statutory or legal authority 
in facts

• facts arising in analysis

• extensive quotations 
(documents)

3

Common Pitfalls in Decision 
Writing (continued)

4

Analysis

Language

Unnecessary Information in Decision

• overall structure needs improvement

• conclusion without reasons

• use of passive voice and jargon

• “beliefs” versus findings

• process and other “boilerplate”

• appeal procedure
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Preliminary Considerations

5

a. What are reasons for decisions?

b. Why write reasons for decisions?

c. Who are you writing for?

d. When should decisions be written?

e. The institutionalization of decisions
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EXERCISE #3-1: Original Red Leaf Decision  
 

ARTS AND CRAFTS REVITALIZATION FUND 
APPEAL TRIBUNAL 

 
 
To Interested Parties: 
 
 
Re: Grant Application by Red Leaf Art Emporium — Appeal No. 05/007 
 
 
This decision concerns an appeal pursuant to Section 12(1) of the Arts and Crafts 

Revitalization Act SBC 2007 c. 11 (the “Act”) brought by Red Leaf Art Emporium (“Red 

Leaf”) in respect of a decision dated April 5 by the Arts and Crafts Revitalization Fund 

Branch (the “Branch”) denying Red Leaf’s application for the maximum amount of a grant 

available to an arts organization as defined by the Act. The appeal has proceeded by way 

of an oral hearing on July 25 and subsequent written submissions before a panel duly 

constituted pursuant to Section 9(1) of the Act consisting of Chair Florence Knight and 

the two members herein below signatory to this decision. 

 

The Gulf Island Artists Alliance applied to be a respondent and the registrar decided it 

was an interested person.  

 

The Tribunal previously issued the following rulings on certain preliminary issues which 

arose before the hearing after conducting a telephone conference with representatives 

for the interested parties: 

 

1. Profit & Loss Statements for the last three years must be disclosed by Red Leaf. 

2. No standing is given to the Mayor of Lower Mainland Municipality. 

3. Gulf Island is a high-impact, rural area. 

 

There are two conflicting experts’ reports as to whether wearable goods of the nature and 

kind produced and sold by Red Leaf constitute “art” within the meaning of the definition 
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pursuant to Section 1 of the Act. Professor P. (Pigmund) Payntor wrote the report relied 

upon by Red Leaf in which he said the following: 

 
What is art? Art may be defined as the product of a symbiotic conflagration of 
genius and the best of mother earth’s raw materials, producing a work of such 
inspiration that its beauty and soul-stirring resonance is recognized immediately 
by all who observe it. Its intrinsic value is in the depiction of the greatest 
moments of human achievement or the darkest moments of human despair, 
evoking thought-provoking stirrings deep in one’s inner-most being and causing 
one to appreciate that life, while fragile, is nonetheless a gift to be nurtured, 
cherished, and brought to its ultimate conclusion on a wave of passion and 
glory that says to the ages: I am artist, hear me roar. 
 
From the instant one dons an item of Red Leaf’s wearable art, one is 
immediately impressed with its design. The clever and unique use of geometric 
colour, an effervescent shimmer overlaying a depiction of a renaissance 
master, brings to mind the immediacy with which Leonardo and Michelangelo 
and Titian and Tinttoreto and Bellini and all of their generation strolled boldly 
into a world of art where no man had gone before. It teases, caresses, inspires, 
and exalts. 
 
It is my professional opinion that Red Leaf shirt designs meet the definition of 
art as I have set it out, and without a doubt they are an esthetically pleasing 
arrangement of design, colour, and fabric with intrinsic artistic merit. I 
appreciate that Red Leaf also produces run-of-the-mill souvenir shirts for 
tourists. However, I was not asked to assess their artistic value, and quite 
frankly, had I been, I would have found none. (emphasis added) 

 

The report by M. Pierre Vite-Bouche tendered by the Gulf Island Artists Alliance had this 

to say on the subject: 

 
… Art is defined as having intrinsic artistic merit. Based on my experience, the 
best reflection of artistic merit may be found in its appraised monetary value 
which in turn is based on free market value. Works of art that consistently 
command high prices in the free market may be considered masterpieces. The 
correlation between a work of art that is considered a masterpiece and the 
dollar value it commands on the open market is invariably direct. 
 
Turning to the definition in the Act, while one may argue that the wearable art 
consists of an aesthetically pleasing arrangement of elements, such a 
description can apply to just about anything. I find that the definition is so vague 
as to be generally useless. With respect to intrinsic artistic value, the point made 
is that the best reflection of intrinsic value is its ability to command a fair market 
price. This product does not sell, ergo does not command the price attached to 
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it, therefore is overvalued. Its true intrinsic value is in the neighbourhood of the 
other mass-produced product and thus does not qualify as art. 
 

Aside from being a more enjoyable read, the Panel likes the first report better because its 

author appears to have much stronger credentials when it comes to recognizing what 

constitutes art as opposed to being able to put a value on what someone else has already 

decided is art (which seems to be mostly what the author of the second report has done 

in his career). So the Panel has decided that the disputed wearable goods produced by 

Red Leaf meet the definition of art. 

 

Because Red Leaf produces other goods as well, which it doesn’t suggest are art, the 

Panel must come to some conclusion about what portion of its production is art and 

thereby decide whether Red Leaf can be classified as an “arts organization” as also 

defined pursuant to Section 1 of the Act. For the same reason given earlier in respect of 

the two reports, and having carefully considered their contents on this point as well, along 

with the entirety of the other information submitted by the parties, the Panel concludes 

the value placed on the wearable art by the Artists Alliance’s expert should be accepted. 

Therefore, the value of production last year was 200 units times $100 per unit or $20,000 

in total. The overall value of Red Leaf’s production as stated in its expert’s report (that is, 

$40,000) must be reduced by the difference between the figures in the two reports for the 

wearable art (that is, $12,000), thereby giving a production value of $28,000 for last year. 

This means the portion attributable to the wearable art was roughly 71% (that is, $20,000 

divided by $28,000) such that Red Leaf does not meet the 75% threshold necessary to 

be considered as an “arts organization” in accordance with Branch Policy Item #2 which 

is expressly said to be “binding on the … appeal tribunal.” 

 

The Panel has come to the further conclusion however, that this is not the end of the 

matter because, as Red Leaf points out, the statutory definition of an arts organization 

means “an organization or business whose predominant activity is producing and/or 

selling art.” The Panel notes the Oxford Dictionary definition of “predominant,” which is 

“present as the strongest or main element” and Section 7(2) of the Act, and concludes 

that Red Leaf should not be treated as a crafts organization. 
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Previous decisions of the Tribunal indicate the criteria to be considered when determining 

the amount of a grant to an applicant arts or crafts organization in a high-impact area: 

 

 the extent and severity of the economic downturn on arts and crafts organizations 

generally in the Province, and in the applicant’s area 

 the number and diversity of arts and crafts organizations in the applicant’s area 

 the specific impact of the downturn on the applicant and its contributions to the 

area 

 whether the applicant has received or may receive assistance from another 

program 

 any other factor which the Tribunal considers relevant to the particular application 

 

Based on these criteria, we find that Red Leaf is eligible to receive and is hereby awarded 

a $20,000 grant. The appeal is allowed with costs ordered pursuant to Section 47 of the 

Administrative Tribunals Act SBC 2004 c. 45 at the usual rate. 

 

DATED AND EFFECTIVE at Vancouver, British Columbia this 15th day of August.  

 
“Signed”   “Signed”   “Signed” 

Panel Chair   Member   Member  
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WRITING GOOD DECISIONS 
 
 

The Essential Requirements and Some Related 
Questions 

 
 
 

John B. Hall 
 
 
 

This paper is largely a reproduction of a presentation on decision writing I have 
given at past seminars held by the Canadian Institute for the Administration of Justice 
and the B.C. Council of Administrative Tribunals.  Other adjudicators have expressed 
their views on the same topic, some in terms which are considerably more 
comprehensive than my remarks. 

 
Two recommended references are:  Administrative Decision Writing, Andrew C.L. 

Sims, Q.C., Aprill1, 1991 (CIAJ, Edmonton, Alberta), and Strategies for Effective 

Decision Writing, J. Robert W. Blair, March 16, 1995 (CIAJ, Edmonton, Alberta).  Another 
source of guidance on the subject of decision writing is Tribunals- Reasons, and 

Reasons for Reasons (1990), 3 CJALP 123 (Ellis, Trethewey and Rotter).  Although 
described as a "note", the article is an extensive reference which evolved from a 
workshop on the "Policy of Reasons" at the first Conference of Ontario Boards and 
Agencies. 

 
I encourage you to read these papers (which, in tum, list additional worthwhile 

references).  They were prepared by experienced adjudicators and offer different 
perspectives on writing decisions as in the current paper.  To a certain extent, writing is 
a matter of personal style; you must develop a technique which best allows you to 
effectively and efficiently prepare reasons.  Canvassing the experiences and 
suggestions of others will contribute to that development. 

 
1 also encourage  you to re-read the papers several months from now, and again 

in the  future.   There  are  at  least  two  reasons  for  doing  so.   First,  you should  always  
be seeking  to improve  your writing; few among  us reach a level of excellence  which 
cannot benefit  from further refinement.   Second,  there are common  "bad habits" which 
typically re-appear  over time; a refresher course is a simple  means of ensuring  they 
do not hinder your writing. 

 
Before discussing the essential elements of a decision, 1 will address several 

related questions by way of introduction.  The answers to these questions contain 
guidance which I have personally found beneficial in learning how to write decisions. 
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A.  SOME RELATED QUESTIONS 
 

(a)  What are reasons for decision? 
 

Reasons for decision are more than simply a conclusion or the result in a 
particular case.  They must adequately reveal the analysis which Jed to the 
outcome. Thus, reasons identify the parties, crystallize the issues, accurately set 
out the relevant facts (and resolve any evidentiary conflicts), and explain the 
conclusion in light of the parties' arguments and the applicable law or policy. 

 
(b)  Why write reasons? 

 
There are a variety of answers to this question which fall broadly 

into two categories:  legal requirements and practical considerations. 
 

Under the traditional approach to the duty of fairness, administrative tribunals 
were not as a general rule required to provide reasons for their decisions.  
Nonetheless, the courts emphasized the usefulness of reasons in ensuring fair and 
transparent decision making. A frequently cited passage on the subject is these 
remarks by Mr. Justice Estey in Re 
Northwest Utilities and City of Edmonton, [1979] 1 S.C.R. 684: 

 
The law reports are replete with cases affirming the desirability if not the legal 
obligation at common law of giving reasons for decisions.... This obligation is a 
salutary one. It reduces to a considerable degree the chances of arbitrary or 
capricious decisions, reinforces public confidence in the judgement and fairness of 
administrative tribunals, and affords parties to administrative proceedings an 
opportunity to assess the question of appeal and if taken the opportunity in the 
reviewing or appellate tribunal of a full hearing which may well be denied where the 
basis of the decision has not been disclosed.... (p. 706) 

 
 

The law has now evolved to the stage where the duty of procedural fairness 
will require a written explanation for a decision in certain circumstances. The 
Supreme Court of Canada adopted the developing common law in Baker v. Canada 

{Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, and held some form 
of reasons should be required 
in cases"... where the decision has important significance for the individual, when there is 
a 
statutory right of appeal, or in other circumstances ..."(para. 43). Some 
administrative tribunals may be statutorily obliged to publish reasons under their 
constituent act or other legislation. For instance, British Columbia tribunals 
subject to Section 51 of the Administrative Tribunals Act, SBC 2004 c. 45, must 
make their final decisions in writing and give reasons for the decisions. 
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The practical considerations for giving reasons are equally compelling. 
Some were alluded to by the Supreme Court in the Northwest Utilities case (i.e., 
avoiding arbitrary decisions and reinforcing public confidence). As well, reasons 
allow for policy 
development and provide an avenue for "communication" with the community within which 
the tribunal operates. The credibility of an administrative tribunal is often judged by 
the reasons which it publishes; they should be perceived as fair and consistent, and 
demonstrate a rational application of law or policy to the facts. 
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Decisions of administrative tribunals are, of course, subject to judicial review 

by the Courts.  There are different standards of scrutiny under the current "pragmatic 
and functional” approach. But regardless of the applicable test, an examination of 
the authorities suggests a decision will be more susceptible to judicial intervention 
where adequate reasons are not provided.  Thus, the interests of a successful party 
are not advanced by a poorly crafted decision. 

 
(c)  Who are you writing for? 

 
Reasons are inevitably written for several audiences at the same time.  

Those audiences are certainly the parties, and may include (in no particular order) 
the public, the Courts, the press, the legal community, your colleagues and others. 

 
The scope of your audiences and their respective significance may well vary 

depending on the decision in question.  However, almost without exception, I have 
long believed that the single most important audience is the losing party.  I take no 
credit for this au\ tee and fortunately received it very early in my adjudicative career.  
A decision must satisfy the parties that their positions were understood and 
considered.  This especially 
means responding to unsuccessful arguments with a balanced and logical analysis.  The 
losing party may not agree with the result, but they should have a sense of "fair 
hearing". 

 
On the other hand, there is one audience for which you should not write:  

namely, the law journals. In a similar vein, you must resist the temptation to write 
reasons which purport to demonstrate the full extent of your knowledge and 
wisdom.  This is an affliction which often strikes new adjudicators who seek to justify 
their appointments.  "Overwriting" will typically be regretted at a later date. 

 
(d)  When should decisions be written? 

 
The short answer is "as soon as possible".  Parties do not like to wait, and 

timely decisions generally make the result more palatable.  Where reasons are 
published long after the hearing, there can be a suspicion that ev1dence or 
arguments were either overlooked or forgotten entirely.  The task of writing is also 
far easier when the matter is fresh in the adjudicator's mind. 

 
As desirable as this objective may be, the reality of your caseload may 

mean it is days, if not weeks, before sufficient time can be devoted to writing a 
decision.  I have developed two techniques to assist me in those circumstances.  
First, I begin "writing" the decision through notes taken during the hearing.  This is 
not actual writing, but merely highlighting key evidence to be included in the 
reasons, noting assessments of credibility, and writing reminders in the margin for 
subsequent consideration. 
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Second, when the hearing is completed, I try to write "something soon".  
This may be my initial impression of the case, a finding on a key point, or a list of 
questions to consider at a later date.  If time allows, I may make an outline of the 
decision in point fom1, 
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sketching  the issues, facts, arguments, and tentative conclusions.  The purpose 
is to have some reminder in my own writing when I return to draft full reasons for 
the decision. 

 
(e)  The "institutionalization" of decisions 

 
This last point is obviously not a question, and is included as a caution.  In my 

experience,  the decisions of administrative tribunals tend to become 
"institutionalized" over time.  That is, a decision is immediately recognizable as being 
from a specific tribunal, both in terms of format and contents.  The latter is the more 
problematic.  We all tend to develop and use the terminology of our specific field. 
However, to most of our "customers" (as distinguished  from their legal counsel or 
other representatives),  this jargon can be a foreign language.  Reasons Jose much 
of their acceptability if they cannot be readily understood. Look at the format and 
content of your tribunal's decisions:  would the average party be able to readily 
comprehend  what has been written and understand the reasons for those 
decisions? 

 
 
 

B.  THE ESSENTIAL ELEMENTS 
 

There is no universal formula for writing decisions.  In addition to the factor 
of personal style, the many different characteristics of cases preclude the 
development of an inflexible framework.   Reasons must be responsive to the 
specifics of the proceeding. Nonetheless, there are certain essential elements 
which should form a component of any complete set of reasons.  To varying 
degrees they are:  (a) an introduction or description of the application; (b) the 
issues; (c) the facts; (d) the arguments of the parties; (e) an analysis of the 
applicable principles; and (f) the conclusion. 

 
There are some frequently repeated recommendations  regarding the 

manner in which you should write when dealing with each of these elements.  Bad 
writing by the standards of ordinary English is bad legal writing.  Write with clarity 
and precision.  This usually means using short, simple sentences.  Each sentence 
should convey a single point. At the same time, varying the length of some 
sentences will make reading your reasons more interesting.  Learn to use 
punctuation properly.  Using headings and sub-headings can make the task of 
writing easier and will assist the reader. 

 
Other guidelines include limiting the use of legalese or technical jargon.  

Likewise, avoid unnecessary phrases: a common and needless transitional phrase is 
"Having carefully considered the evidence, I find..." (would you not consider the 
evidence carefully?).  Write in the first person and don't attempt to hide behind the 
anonymous persona of your tribunal. Be direct when making findings and 
conclusions (as opposed to "The tribunal feels that ..." or "We believe that ..."). 
Don't overwrite or use flowery language or unwarranted 
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modifiers (e.g., "clearly", "obviously" and so on).  These suggestions should all add more 
force and conviction to your reasons. 
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(a)  Nature of the Application 
 

A  brief  statement   regarding   the  nature   of   the  application  will  serve   
as  an introduction  to  your  decision.     It may  only  be  one  paragraph   in  len gth, 
and  shou ld identity   the  parties,   any  operative   statutory  provisions,    the  subject   
matter   of   the application  and the decision or order being sought. 

 
In order to write an introduction  which will be readily understood, avoid a 

mere repetition of the formal  application giving rise to the proceeding.   An 
example of a plainly worded introduction might be as follows: 

 
The Union complains that its chief organizer was improperly dismissed. It 

alleges that the Employer committed an unfair labour practice contrary to Section 6 
of the Code. The Union seeks an order of reinstatement and damages. 

 
Use the active voice to describe the application (and continue 

throughout the decision).  It is far more effective than using the passive: 
 

This decision concerns an application by the Union under Section 6 of the 
Code in which it is alleged that the Employer was motivated by anti-union animus 

and committed an unfair labour practice when it dismissed the Union's chief 
organizer. The remedy specified in the application is an order of reinstatement and 
damages. 

 
(b)  Issue 

 
You should at some point near the beginning of your decision state the issue in 
your 

0\;..'n terms.  I normally do this when describing the nature of the application; some of my 
colleagues state the issue in a separate section of their reasons. 

 
The issue is what must be decided in the case.  There may well be more 

than one issue.  Further, the issues may be factual, concern the applicability of 
legal precedent, or give rise to a question of statutory interpretation. 

 
When the issue is articulated near the beginning of your reasons, the 

remainder of your decision  will have more meaning to readers.  This will also assist 
you in writing the decision.  Once the issue has been brought into focus, it is easier 
to determine what facts are relevant (or irrelevant) and what analysis should be 
included (or excluded).  It is sometimes helpful to indicate what is not in issue. 

 
(c)  Facts 

 
Decisions are not made in a vacuum.  They are made based on your 

application of legal principles to the facts in the case.  There is a critical (and often 
overlooked) distinction between facts and evidence.  The latter is the testimony of 
witnesses, documents and other materials which have been placed before you.  
Findings of fact must be made in light of that evidence. 
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Recounting the facts can be the most challenging aspect of decision writing.  
They are usually best recorded as a narrative in chronological order.  This is not an 
invariable rule. If a different format is followed, the reader should be given some 
sense at the outset as to how the narrative will proceed.  In factually complex 
decisions, you may wish to include a general overview.  Maintaining a chronological 
order can be difficult if several witnesses have testified to the same event at different 
points of the hearing.  You should try and avoid writing "He testified that... .  She later 
testified that...".  Where there is no conflict, all of the evidence should be considered 
together and emerge as a single series of events in your findings of fact. 

 
Where considerable documentary evidence has been introduced, attempt to 

avoid lengthy quotations.  Paraphrase  the essential points unless the precise 
wording is important to your reasons.  Quotations can sometimes be incorporated 
into sentences, rather than adopting all of the original material in a large block.  
This is easier to read and does not disturb the flow of your narrative. 

 
One of the most difficult tasks faced by adjudicators i s assessing credibility 

when making findings of fact.  It is only human nature to recall events differently.  
Sometimes there is conflicting evidence on matters which are crucial to your 
decision.  You must resolve the conflict and give some basis for your findings.  An 
oft-quoted passage is found in Faryna v. Chorny, [1952] 2 D.L.R. 354 (BCCA): 

 
If a trial Judge's finding of credibility is to depend solely on which person he thinks 

made the better appearance of sincerity in the witness box, we are left with a purely 
arbitrary finding and justice would then depend upon the best actors in the witness 
box. On reflection it becomes almost axiomatic that the appearance of telling the 
truth is but one of the elements that enter into the credibility of the evidence of a 
witness. Opportunities for knowledge, powers of observation, judgment and memory, 
ability to describe clearly what he has seen 
and heard, as well as other factors, combine to produce what is called credibility, ... 

 
Tile credibility of interested witnesses, particularly in cases of conflict of evidence, 
caru1ot be gauged solely by the test of whether the personal demeanour of the 
particular witness carried conviction of the truth. The test must reasonably subject 
his story to an examination of its consistency with the probabilities that surround the 
currently existing conditions. In short, 

. the real test of the truth of the story of a witness in such a case must be its harmony 
with the preponderance of the probabilities which a practical and informed person 
would readily recognize as reasonable in that place and in those conditions.... (pp. 
356-57) 

 

 
There are many reasons why evidence may be in conflict- truthfulness  is 

only one. Further, you may accept some aspects of a witness's evidence but not 
others.  Adjudicators typically avoid lengthy findings  on credibility, particularly  where 
the parties have an on- going relationship.  Rather than saying the evidence of a 
witness is "disbelieved", a common phrasing is to say you "prefer the evidence" of 
the other witness.  Once again, the reason for this may have nothing to do with 
intended truthfulness.  One witness may have a better recollection of the incident due 
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to notes made at the time.  It can be counter-productive (if not destructive) to 
elaborate at length on a point of credibility. 

 
Where there is a conflict in the evidence, it may be necessary to digress 

momentarily from your narrative of the facts.  The conflicting evidence should be set 
up in opposition. 
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This can be followed by a resolution of the conflict (i.e., which evidence is preferred and 
why it forms part of your findings of fact).  Alternatively, if the evidentiary conflict is 
one of the central issues in the case, your findings may be more appropriately 
included as part of 
the analysis. 

 
Making findings of fact requires a knowledge of the rudimentary rules of 

evidence. You will no doubt have developed these skills in order to properly conduct 
the hearing.  I refer to such matters as the use of hearsay evidence, direct as 
compared to circumstantial evidence, the drawing of evidentiary inferences and so 
on. 

 
The only facts which should be recounted are those which are relevant to 

your reasons.  Irrelevant facts should not be included except, perhaps, where they 
have been heavily relied upon by one of the parties.  Where areas of irrelevant 
evidence have been extensively canvassed during a hearing, I will sometimes 
allude to those areas but indicate that the testimony was not helpful to my decision. 

 
A simple and obvious point is that the facts must be accurately stated.  You 

risk infuriating a losing party by incorrectly stating the facts (even where the point is 
not central to your decision).  Likewise, nothing can be more upsetting to a witness 
than to be misquoted in a published decision.  Further, findings of fact are normally 
not disturbed on appeal. Incorrect findings may thus cause irretrievable prejudice 
to an appellant, unlike erroneous legal determinations which may be overruled.  
Review your notes of the evidence and any transcript carefully as part of the editing 
process. 

 
(d)  Arguments of the Parties 

 
Some adjudicators will repeat the arguments of counsel in their decisions.  I do 
not 

il k c 1l 1 is approach and do not find it useful when reading the decisions of others.  At 
most it md1cates the adjudicator heard the arguments and considered them at least 
to the point of incorporating them in the decision. 

 
I typically follow a practice of briefly summarizing the arguments of the 

parties in no more than one or two paragraphs. This serves to acknowledge the 
competing positions and establish the framework for the analysis which follows.  If 
there is substance to a specific argument, it will need to be addressed in my 
analysis; if there is no merit to the point, it is either not included or rejected with a 
short statement to that effect. 

 
 
 

(e)  Analysis 
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The analysis explains why you reached your decision.  It is more than simply 
a conclusion or a statement of the result.  Your analysis must disclose a chain of 
reasoning.  It may include an examination of past authorities, a discussion of their 
relevance and your application of those authorities to the present facts. 
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Reasons must impart to the reader a logical understanding as to why you 
reached your conclusion. A common flaw in some decisions is what has been 
described elsewhere as reasons which require "a leap of faith".  The adjudicator 
may set out the arguments or law, and then decide on one side or the other without 
explanation.  Reasons for decision should flow, so that the conclusion appears 
obvious from the facts and discussion which precede it. ( I  accordingly do not 
favour the style of decision writing which places the conclusion  at the beginning.) 

 
The "leap of faith" flaw is related to the "cut and paste" syndrome.  I have 

seen decisions where the adjudicator has quoted numerous and seemingly relevant 
passages from prior authorities.  The quotations are then followed with a sentence 
along the lines of "Therefore, in this case, it is concluded that ...".  The missing step 
is some discussion on the applicability of the earlier authorities. 

 
This leads to the appropriate use of precedent.  My sense is that new 

adjudicators overuse past decisions in an effort to bolster the persuasiveness of their 
own decisions.  Such "support" is typically unnecessary.  Most areas of the Jaw have 
one leading authority.  If it is necessary to use precedent, I suggest that you quote 
from the leading authority and, perhaps, a more recent case or one which factually 
resembles the present application.  Then get on with it and provide your own 
reasons. 

 
Before leaving this section, I will briefly mention some other pitfalls.  The 

caution against "overwriting"  has already been recorded.  Deal only with what is 
necessary to dispose of the issues before you.  Anything more wastes time and 
creates the potential for future problems.  Second, don't be drawn into counsels' 
ordering or characterization  of the issues.  Arguments are advanced for tactical 
reasons which are often not consistent with an objective analysis.  Third, limit the use 
of quotations.  If you find yourself emphasizing (by italics or underlining) portions of 
lengthy quotations, perhaps only those limited passages are required.  You can 
often paraphrase past authorities and then simply give the case citation. Lastly, 
remember that your most important audience is the losing party.  Does your analysis 
respond to the unsuccessful arguments which warrant discussion? 

 
(f)  Conclusion 

 
In anything other than short decisions, a succinct statement of your decision 

can be included. In longer decisions, you may wish to include a brief summary of 
your analysis.  If there are aspects of the matter you have not decided, the extent to 
which you remain 
"seized" should be made evident.  This will avoid jurisdictional arguments at a later date. 
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C.  SOME FINAL THOUGHTS - EDITING 
 

Once you have written and proofed a decision, avoid the urge to send it to the 
parties.  The editing process has just begun and you should take time (if only a day) to 
reflect on what you have written.  The importance of this step cannot be overemphasized. 

 
The object of editing is to shorten and simplify your decision- not to make it longer. 

Too often editing results in additional thoughts and authorities being included.  It is difficult to 
criticize one's own work, and harder yet to completely delete whole sentences and 
paragraphs which you believe were initially conceived in moments of brilliance. It must be 
done! 

 
There is a trade-off between achieving perfection in decisions and meeting the 

realities of your caseload.  A very effective method for editing decisions is to have them 
critically reviewed by one or more of your colleagues.  They will be far more dispassionate 
in deleting sections which are not required and might more readily identify areas which 
require elaboration.  Your editing of the decision is "writer based"; your colleagues will 
bring a “reader based" perspective. 

 
I believe it is also in the broader interests of most administrative tribunals to have 

other adjudicators review draft decisions prior to publication.  Vetting decisions will serve 
policy development objectives and help foster consistent results. This is not to say that 
decisions should be made by co1ru11ittee- ultimately, it is your decision based on the facts 
of the case. 

 
 
 
March 1997/Revised April 2006 
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Decision Making, Structure and Writing 
 
 
A.      Decision Making 

 
Sometimes  it is easy to make a decision. If you are certain one party is lying, or if an 
essential  element of one  side's case is missing, you will have no difficulty.  But what 
about those more frequent  cases where it is very difficult to decide?    Here are some 
helpful hints: 

 
l .         Clarify for yourself exactly what it is that you are to decide. What is the precise 

question?  Write  it down, and then go through the exercise of identifying  what 
facts you need to find to make that decision. 

 
then 

 
2.         Divide a page down the middle and on one side list all the findings of fact you are 

able  to make  that support  one party and do the same on the other side for the 
opposite party. This may resolve your dilemma. 

 
or 

 
3.       Set out  in a paragraph  or two (as briefly as possible) one side's  version of the 

events, then do the same for the other party's (or do both 2 & 3). 
 
4.       Another suggestion: a) List all those issues on which there is no dispute. b) List 

all those about which there is dispute, but about which there is in fact little 
disagreement.  c)  List those issues that are  hotly contested.  Then  review  these 
three categories looking for a "thread" or signpost in a) and b) which will point the 
way to the decision you should make on the difficult c) issues. 

 
5.  Credibility: when it is difficult to decide whether a particular witness is truthful, 

consider the following: 
 

• it the testimony internally consistent? 
• is the testimony consistent with: 

* other testimony 
  * documents   { hang it on these if you can  

* agreed facts 
• is the testimony possible given the circumstances: 

* could she see or hear from where she was 

* how long was she watching or listening 
* was she focused on the event or distracted 

• was it a memorable event that one would remember accurately 
• does she have an interest in the outcome 
• was she hesitant or evasive 
• ask counsel "why should I accept Alice instead of Fred" and importantly, trust 

your common sense and rely upon "demeanor" only as a last resort. 
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B.  Structure 

 
1. Paint the picture in two or three sentences. Journalism's who, what, where, when 

and how is useful here. 
 

2.  State the question or questions. 
 

3.  State your answers. 
 

4.  Set out the relevant background 
 

5.  Explain why you have decided as you have 
 

C.  Writing 
 

Rule 1   Short, short and shorter. Economy of language is the first rule of writing. 
 Never use a long word, or a long sentence, where a shorter one will work 
 If you can cut a word, cut it 

   
Rule 2   Use the active voice; never the passive  

 The panel decided, rather than “the decision was made by the panel that…” 
 
Rule 3  Avoid the “backhanded” passive: It would appear… or it was suggested. Simply 

say what happened. 
 
Rule 4 Rarely use a foreign or obscure word when a common one will do. If a word 

attracts attention to itself rather than to the idea it is intended to communicate, 
one should not use it 

 
Rule 5 Never use “insider sections” such as “The member brought a s.7…” or “This is 

an article 15 application…” 
 
Rule 6 Avoid long quotations. Readers skip over them. Your introduction to the 

quotation may make the point. 
 
Rule 7 Do not “overwrite”. Avoid exclamation marks. Avoid clearly, obviously, or without 

a doubt. Such words betray weakness.  
 
Rule 8 Wait one day, read it over, and cut it in half. 
 
Reproduced with permission of Hon. Mr. Justice Paul Williamson. 
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Writing Tips 

 
The following "tips" will assist in writing clearer and more concise decisions. 

 
 

1. Active vs Passive Voice 
Verbs convey action in two ways - active or passive voice. If the subject of a sentence 
performs the action of the sentence (John caught the ball), the verb is in the active voice. If 
the subject receives the action (The ball was caught by John), the verb is passive. 

 
Active voice tends to be more forceful and less wordy than the passive. The passive voice 
always has a helping verb and often contains the prepositional phrase by someone or 
something. 

    
 Active Voice      Passive Voice 

          
2. Avoid Weasel Words 
 
Consideration should be given to ……. 
 
In my considered opinion ……. 
 
It should not be forgotten that ……. 
 
It is worth mentioning that ……. 
 
In terms of ……. 

It seems to me that …… 
 
It would appear that …… 
 
It might be said that …… 
 
It is respectfully suggested that …… 

 
3. Some Grammar Commandments 
 
1. Don’t use no double negatives. 
 
2. Make each pronoun agree with their antecedent 
3. Join clauses good, like a conjunction should. 

The lobbyist wrote most of the regulation. 
 
The appropriate authority will notify a 
member who is about to be dropped from 
union rolls.  
 
We are considering your proposal. 
 
The new staff members will implement 
the guidelines. 

The regulation was mainly written by the 
lobbyist. 
 
When a member is to be dropped from the 
union rolls, he will be notified by the 
appropriate authority. 
 
Consideration is being given to your proposal. 
 
Implementation of the guidelines will be carried 
out by the new staff members. 



Administrative Justice for Decision Makers – Revised 2017 
Participants’ Manual   Page 144 

 
4. About those sentence fragments 
 
5. When dangling, watch your participles. 
 
6.   Verbs has to agree with their subject.  
 
7.  Between you and I, case is important. 
 
8.   Don't use commas, that aren't necessary. 
 
9.  Try not to awkwardly split infinitives. 
 
10. Don't write run-on sentences without a period they are hard to read. 
 
11. It is important to use your apostrophe's correctly. 
 
12. It is essential to spel rite. 
 
1 3. Proofread your writing to see if you any words out. 
 
14. Never use a preposition to end a sentence with. 
 
4. Use Simple Everyday Words 
 
Instead of: Use: 
 
Accordingly so 
Additional added, more, other 
Address discuss 
Adjacent to next to 
Advise recommend, tell 
Afford an opportunity allow, let 
Anticipate expect 
A number of some 
Apparent clear, plain 
As a means of to 
Ascertain find out, learn 
 
By means of by, with  
Cognizant aware, responsible 
Comprise form, include, make up 
Concerning about, on 
Conclude close, end 
Concur agree 
 
Determine decide, figure, find 
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Disseminate issue, send out 
Due to the fact that due to, since, because 
 
Employ use 
Endeavour try 
Evident clear 
Expedite hurry, rush, speed up 
 
Facilitate ease, help 
Finalize complete, finish 
For a period of time for 
For the purpose of for, to 
 
Herein here 
 
Implement carry out, do, follow 
In accordance by, following, under 
In addition also, besides, too 
In an effort to to 
Inasmuch as  because 
In a timely manner on time, promptly 
Inception beginning 
In conjunction with with 
Incumbent upon must 
In order that to 
In regard to about, concerning, on 
In the course of during, in 
In the event that if 
In the near future soon 
In view of because 
 
Liaise with  coordinate, talk with 
Limited number few 
 
Methodology method 
Minimize decrease, lessen, reduce 
 
Necessitate cause, need 
Not later than by 
 
On a regular basis regularly 
On a timely basis immediately 
 
Perform do 
Pertaining to  about, of, on 
Point in time point, time 
Possess have, own 
Preclude prevent 
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Prior to before 
Provided that if 
Provides guidance for guides 
Pursuant to by, following, under 
 
Reason for why 
Regarding about, of, on 
Relating to about, on 
 
Shall will 
Subsequent later, next 
Subsequent to after 
 
Take action to act, do 
Terminate end, stop 
Time period time, period 
Transmit send 
Transpire happen, occur 
 
Until such time as until 
Utilize, utilization use 
 
Viable practical, workable 
 
With reference to  about 
With the exception of except for 
Witnessed saw 
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Ethical and Adjudicative Challenges for Decision-Makers 
 
Topics 

 
 Codes of Conduct as ethical guides 

 Encountering and resolving ethical challenges 

 Encountering and resolving challenges in the course of a hearing 

 
Objectives 

 
By the end of this session, participants will be able to: 
 

1. Identify the purpose and value of a Code of Conduct  
2. Identify Key Ethical and Professional Responsibilities of a Tribunal Member 
3. Through discussion of various scenarios, determine how to identify and resolve various types of 

ethical and adjudicative challenges that might be encountered in a hearing process 

 
  



Ethical and Adjudicative Challenges for Decision-Makers 
 
Agenda 
Day 2 — Afternoon 
 
1:15 – 1:25 Introduction to Codes of Conduct and overview of impartiality as an 

aspect of the duty of fairness 
 
1:25 – 2:10  Exercises on ethical challenges – class discussion 
 
2:10 – 2:55  Exercises on adjudicative challenges – class discussion 
 
2:55- 3:00  Wrap up 
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Slide 

3 The Test For Bias is:
“What would an informed person, viewing 
the matter realistically and practically – and 
having thought the matter through –
conclude.  Would he think it is more likely 
than not that the [decision-maker], whether 
consciously or unconsciously, would not 
decide fairly?”

Wewaykum Indian Band v. Canada, 2003 SCC 45 at para. 60.  
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4 Remember the significance of context, 
what is unacceptable will depend…  

In every case, the [duty of fairness] will 
“depend on the circumstances of the case, the 
nature of the inquiry, the rules under which 
the tribunal is acting, the subject matter which 
is being dealt with, and so forth…” 

--Kane, citing Russell v. Norfolk (Duke)
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Exercise 4-1: Ethical Decision Making 

 
Scenario 1 
 
You are presiding at a hearing when a self-represented litigant is presenting his case 
through his own testimony. In order to succeed, he must show that four specific facts exist. 
His evidence specifically addresses three of the four facts, but he has just completed his 
testimony without mentioning the fourth fact, which may well also exist – he simply has not 
provided evidence on the point. 
 

(a) Do you await cross-examination of that party by counsel on the other side to see 

whether the evidence comes out before deciding what to do? 
(b)   Do you ask about the fourth element and whether or not it exists? 
(c) Would your answer be different if the litigant were represented by legal 

counsel? By a lay representative? 
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Scenario 2 
 
You are presiding on day two of a three day hearing during which there has been an order 
in place excluding witnesses from being present at the hearing before their testimony is 
given. It is not until counsel for the applicant calls their next witness that you discover that 
witness is: 
 

(a) Your former spouse; 
(b) Your cousin; 
(c) The coach of your child’s soccer team; 
(d) A cashier at your local grocery store; 
(e) A Facebook “friend”; 
(f) A LinkedIn contact. 

 
In addressing each of these scenarios, what further information would be helpful before 
deciding what to do? 
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Scenario 3 

 
You are a member of a three person panel deciding a case that requires interpretation of a 
relatively new section of the statute that governs your tribunal.  The chair of your tribunal last 
week issued a decision raising a similar issue as your case and which required the chair to 
interpret the same statutory provision you must interpret in your case.  Your difficulty, 
however, is that you believe the chair wrongly decided the case and gave the statute a 
meaning you believe it cannot reasonably support, particularly when using standard principles 
of statutory interpretation your staff lawyer has told you about.   

 
a. During discussions among the panel after the hearing has completed, but before a 

decision has been issued, the other two members provide you a copy of the Chair’s 
recent decision and say “at least it’s clear what our decision should be”.  What do you 
do in those discussions with the panel? 

 
 

 
b. During a break in the panel’s discussions the Chair comes into the coffee room while 

you are there and tells you how her interpretation in the earlier decision was 
commented upon favourably by the Deputy Minister in a recent telephone 
conversation. 

 
 
 

c. What if your appointment to the tribunal is up for renewal in three months? 
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Scenario 4 

 
During the course of a hearing in which you are a member of a three-person panel, a witness 
is testifying who is providing long and seemingly convoluted answers to relatively simple 
questions.  You are finding yourself feeling irritated by the manner in which the witness is 
giving evidence.  You have tried to gently suggest the witness try to focus his answers a bit 
more tightly.  This has not been successful.  Another member of the panel is apparently also 
becoming irritated with this witness.  You know this because the panel member is audibly 
sighing as the witness testifies, as well as intermittently tapping his pen on the table and 
rolling his eyes in apparent disdain.  The witness seems to be noticing this as he is glancing 
from time to time at the panel member and becoming flustered, and indeed more convoluted 
in his responses, which only exacerbates the panel member actions.  Any concerns with these 
circumstances?   If so, what should you do? 
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Scenario 5 

 
You have an issue before you that will be determined by the proper interpretation of a 
particular provision in your constituent legislation.  You have asked a staff lawyer for the 
tribunal to write a memo of law explaining the relevant statutory interpretation rules and how 
they would apply in this case. 
 

 
a. Is there any problem with this use of a staff lawyer? 

 
 

 
b. Is there any problem with such use of a staff lawyer if you also asked the staff lawyer 

to write it in the form of a decision on that issue which you may use in your decision if 
you agree with the staff lawyer’s opinion? 

 
 
 

c. Is there any problem with such use of a staff lawyer if you ask the staff lawyer to write 
it in the form of a decision and, since you will be away from the office for a few days, 
you have asked your administrative assistant to place the staff lawyer’s work product 
in your draft decision and send the decision out to the parties with your electronic 
signature?  You have significant confidence in the staff lawyer drawn from past 
experience. 
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Scenario 6 

 

 

You live in a neighborhood where a significant publicly-funded road construction project is 
underway.  You are also a full-time member of an administrative tribunal created under 
provincial legislation.  You and many of your neighbours are upset with the project as they 
believe it will create more traffic in their neighbourhood.  A petition is being circulated in the 
neighborhood and on Facebook calling on government to reverse its decision and build the 
road elsewhere. 

 
a. Do you sign the petition? 

 
 

 
b. What if the home Ministry for your tribunal is the Ministry undertaking this 

project? 
 
 
 

c. The issue is coming to a head during a provincial election campaign.  An 
opposition party has organized a rally to protest this government initiative.  Do 
you attend the rally? 

 
 
 

d. What if, instead of a rally, your local community centre has organized an all-
candidates meeting where this road issue is one of many expected to be a topic 
for debate?  Do you attend the meeting? 

 
 
 

e. Your spouse is very committed on the road issue and wants to place a sign on 
the lawn of the family home during the election that strongly opposes building 
the road. 
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Scenario 7 

 
You and another tribunal member have lunch together a couple of times a week.  Your friend 
mentioned at lunch today that she was presiding over an interesting hearing where one of the 
parties was XYZ Ltd., a local home renovation company.  What do you do in the following 
alternative circumstances: 

 
a. During the lunch conversation your colleague says she will have to 

reserve on the decision in the case involving XYZ Ltd. and that she 
hopes she can finish her decision before XYZ Ltd. finishes the 
renovation job they are currently performing on her house. 

 
b. During the lunch conversation you recall your colleague had 

renovations completed by XYZ Ltd. a year ago.  What should you do 
with this knowledge?  Does it make any difference if it was six months 
ago?  Three years ago?  What if, no matter how long ago this occurred, 
you know your colleague entered a time-payment agreement with XYZ 
Ltd. which she is still paying? 

 
c. What if the renovations were done two years ago and she recently 

began a law suit against XYZ Ltd. for faulty renovations?   
 

d. What if your colleague is in the middle of a lawsuit against a home 
renovation company for faulty repairs, but the defendant is NOT XYZ 
Ltd.  However, in the hearing currently before your colleague the 
quality (or lack thereof) of renovations done by XYZ Ltd. at a 
particular job will be relevant to an issue before the colleague.  What 
should you do?  What should your colleague do? 
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Scenario 8 

 
 
The merits of Red Leaf’s application for a grant is before the Appeal Tribunal at an oral hearing.  
John E. B. Good is representing Red Leaf at the hearing. 
 

1. John begins the hearing by requesting that no one be in the hearing room except those from 
Red Leaf as, in his view, this case is really only about Red Leaf and his witnesses will feel 
intimidated by having all these judgmental eyes upon them from the other parties and those in 
the gallery. 

 
a. What procedure do you adopt in dealing with this request? 
 
 
 
b. What if John states Red Leaf will leave the hearing if this order in not made? 
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Scenario 9 

 
 

After those issues are resolved, John indicates he has a few questions he wishes to ask counsel for 
Gulf Island Artists Alliance and wants counsel sworn in for that purpose.  He indicates the questions 
relate to why he thinks Red Leaf is not an arts organization and the fact he was fired from Red Leaf a 
number of years ago for painting subliminal messages in the fabric of the shirts. 
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Scenario 10 

 
John next states that he would like the tribunal to issue a summons for a list of 20 customers who he 
is sure will be able to testify as to the artistic merit of their shirts.  On questioning, John indicates he 
is not sure where these 20 people are and whether they will be available in the near future to testify. 
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Scenario 11 

 
Prior to the hearing of the matter, the parties were required by the rules of the tribunal to provide a 
list of all documents they intended to rely upon at the hearing and provide the other parties with an 
opportunity to review those documents in advance.  The Rules indicate parties may not be able to rely 
upon documents that were not so listed and made available.  While examining his first witness John 
seeks to use two documents that were not listed.  John says he did not realize the importance of this 
rule.  What should the panel do? 
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Scenario 12 

 

The first witness for Red Leaf is the director of production who testifies about the training each of the 
artists go through before being permitted to work on the production of individual shirts.  He testifies 
that in light of the intricate artistry involved in the creation of the shirts, everyone who works on 
production has a fine arts degree.  Counsel for the Arts Alliance is cross-examining this witness and 
asks him about this evidence and, in particular, asks “are you sure that is true?”  When the witness 
states he is sure, counsel for the Arts Alliance does not pursue the issue, other than to say “we’ll see 
about that”.  The chair of the panel wonders from this comment whether counsel is intending to later 
bring forward evidence that contradicts this witnesses’ evidence.   

 
What should the chair do? 
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Scenario 13 

 

Counsel for the Arts Alliance continues his cross examination of the witness, trying to undercut the 
witnesses’ assertion that the high level of artistry involved in Red Leaf’s work is well-recognized in 
the arts community.  To this point the witness has been cooperative and pleasant with the cross 
examination, clearly trying to give full and frank answers.  At this point counsel presents to the 
witness three different articles from newspapers and magazine where art critics in the respective 
publications have explained weaknesses they believe exist in the artistry of Red Leaf’s work.  
Counsel presents one article at a time to the witness, asking the witness to read out loud relevant 
portions of the articles.  The witness looks at the article, becomes visibly flustered, and then refuses 
to look again at the article presented.   With the other two articles, the witness refuses even to look at 
them as they are presented by counsel.  The panel chair is bewildered by this seemingly dramatic 
change in the witness’ demeanor.  The chair says it would be helpful for the panel just to know what 
the relevant portions of the articles state and asks the witness simply to read aloud those portions.  
The witness says “no”, and abruptly stands up and walks out of the hearing room.   

 
 

What should the panel do? 
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Scenario 14 

 
During the course of the appeal hearing a further expert is called to testify.  The witness, over the past 
number of years, has immersed himself in avant garde art.  The arts community with which he is 
involved has become so refined that the language with which they communicate can only be 
understood by its members.  Indeed, the witness is altogether unable to speak in an understandable 
everyday language.  He thus requires an interpreter to provide his evidence to the appeal panel.  Panel 
Chair Florence Knight once dated an avant garde artist and became quite proficient in the language.  
As the expert is testifying, and the interpreter is translating, Florence realizes she is able to 
understand much of the testimony without translation, based on her knowledge of the language.  She 
also notices that the translation provided is frequently not what the witness has really said. 

 
a. What should Florence do? 
 

While Florence is pondering these circumstances, the interpreter is providing the translation for a 
long piece of testimony.  As the interpreter completes the translation, the witness blurts out, “that is 
not what I said”, but then falls silent. 

 
b. What should the panel do? 
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Evidence before Administrative Agencies: 

Let's All Forget the "Rules" and Just 

Concentrate on What We're Doing 

 
 

James L.H. Sprague* 

 
Notwithstanding the general knowledge that administrative agencies are not 

bound by the rules of evidence, practitioners before agencies continue to evoke the power 

of their names and many agency members harbour a secret worry of not being masters of 

this arcane knowledge. This article argues that agencies, and practitioners, should 

abandon this nagging concern about the legal rules of evidence and instead concentrate 

on the purposes those rules serve:  the establishment of a good factual basis, the avoidance 

of social harm, and the maintenance of a fair and effective process. This article discusses 

how the evidentiary approaches of agencies should be shaped, not by the legal rules of 

court, but by the application of these underlying principles to the accomplishment of their 

particular mandates. 

 

 
En depit de la connaissance repandue que les organismes administratifs ne sont 

pas lies par les regies de preuve, les praticiens plaidant devant les organismes contlnuent 

de faire reference au pouvoir associe a leurs noms et plusieurs membres des organismes 

dissimulent leur inquietude de ne pas etre les maltres de cette connais-sance obscure. Cet 

article soutient que les organismes, et les praticiens, devraient abandonner cette 

preoccupation conlinuelle concemant les regies juridiques de preuve et se concentrer a la 

place sur le but vise par ces regies: etablir une bonne base 

 

 
* Counsel, Administrative Law Section, Department of Justice, Ottawa. The 
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Veterans Affairs and the Canadian Artists and Producers Professional Relations 
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      CDN. JOURNAL OF ADMIN. LAW & PRACTICE       [8 C.J.A.L.P.] 
 

{00152233;1}  

 
 
 
factuelle, eviter des torts a la societe et maintenir un processus equitable et efficace. Cet 

article aborde comment iapproche de la preuve par les organismes devrait prendre forme, 

non pas par les regies juridiques des tribunaux, mais par I'application de ces principes sous-

jacents a I'execution de leurs mandats respectifs. 

 
 

1.    INTRODUCTION 
 

Truth told, is there a more tedious topic than evidence? It conjures up images 
of incomprehensible and numberless rules, pettifoggery, and endless argument by 
the learned and not so learned. Furthermore, looking back at the 6 years during 
which I presided over administrative hearings in Ontario, it appears to me that the 
"rules" of evidence played a very small, likely even non-existent, role in my 
proceedings. Yet I like to think the decisions which came out of these proceedings 
were basically sound ones and not the threat to rule of law which one might think 
would be the product of a decision-maker who was not overly concerned with the 
"rules of evidence." Consequently, I give the reader due notice that I am not going 
to talk much on the rules of evidence. The reader should also be advised that what 
follows is not particularly new, original or scholarly. It does not purport to be a 
detailed assessment of either the law of evidence or its rules. There are a number 
of excellent discourses on evidence which the reader looking for this type of detailed 
assessment will likely find more useful than this article.20 

 
This article is based primarily on introductory presentations for the practising 

agency member, who may or may not have a smattering of legal training, but who 
must, on a regular basis, deal with the problem of evidence. It is directed to the 
person who is not so much interested in what the exact rules of evidence are, but 
what those rules are attempting to accomplish and why. What follows is not so much 
a summary of those rules as a suggested approach which administrative agency 
members should consider taking when faced with evidentiary problems. 
  

                                            
20 J. Sopinka, S.N. Lederman & A.W. Bryant, The Law of Evidence in Canada (Toronto: Butterworths, 
1992) (the text I use most frequently); P.K. McWilliams, Canadian Criminal Evidence, 3d ed. (Aurora, 
Ont.: Canada Law Book, 1988) (which I find useful, notwithstanding its focus on the criminal law); 
Howard, Crane & Hochberg, eds., Phipson on Evidence, 14th ed. (London: Sweet & Maxwell, 1990) 
(British, but frequently cited by Canadian courts); and I. Blue, "Common Evidentiary Issues Before 
Administrative Tribunals and Suggested Approaches" (1993) 14 Advocates' Q. 385, An excellent 
article which I highly recommend to the reader is Professor Ed Ratushny's "Rules of Evidence and 
Procedural Problems Before Administrative Tribunals (1989) 2 C.J.A.L.P. 157. 
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2.    WHY NOT TALK ON THE "RULES OF EVIDENCE" 
 

How can I justify omitting a discussion of the "rules of evidence" in an article 
on evidence for administrative agencies? 

First, I do not believe that the "rules of evidence" can be addressed in any 
useful way in a short article such as this. If the reader is anything like me, a recitation 
of the myriad rules of evidence coupled with the numberless exceptions and 
variations is a sure invitation to boredom and the careful filing away of the (unread) 
piece in question "in case I should ever need it." 

Furthermore, assuming that I was able to summarily tackle the "rules of 
evidence" and the reader was capable of wading through the result, I suggest that, 
to the extent that one is concerned with administrative decision-making, we would, 
for the most part, find our effort wasted. The traditional "rules of evidence" were 
developed for the courts, to help accomplish their mandates. For the most part these 
rules have not been developed to serve agency purposes. Thus, to a great extent, 
the technical rules of evidence do not apply, and should not be applied, to agency 
proceedings as they will not contribute to the tasks you, as administrative agency 
decision-makers, have to carry out. 

At one time I thought that familiarity with the technical rules would assist me 
in dealing with objections made by legal counsel which were based on these 
technical rules. I quickly (and painfully) learned that taking this approach is a mug's 
game. 

Legal counsel spend several years in pre-Bar training learning the rules and 
their exceptions. They practice them daily before the courts. There are massive texts 
arguing thousands of minutiae respecting these rules. This is the domain of trained 
and expert legal counsel. You cannot win, and you likely cannot even compete, if 
you allow yourself to fight a battle on grounds of their selection. Do not fool yourself 
that a basic grasp of "rules of evidence" will allow you to better deal with counsels' 
evidentiary objections. It won't. For one reason, it is impossible to limit the debate. 
Once you engage counsel in this argument you will quickly be drawn out from the 
relatively safe shallows of the basics and into the dark and deep seas of the 
complex. Furthermore, you will have implicitly endorsed the correctness of counsel's 
approach. 
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3.    ADMINISTRATIVE AGENCIES ARE NOT BOUND BY THE 
RULES OF EVIDENCE 
 

Ultimately, however, I can avoid having to try to teach the legal rules of evidence in 
an evidence course for administrative agencies because, as you know, as a matter of common 
law the courts have said on many occasions that administrative agencies are not bound by 
the formal rules of evidence.2 

 
4.    WHY DID THE COURTS TAKE THIS POSITION? 
 

Where did this bit of wisdom come from? Why shouldn't the rules of evidence 
apply equally to administrative agencies as to courts? To understand tnis, it helps 
to differentiate between matters of substantive rights and matters of procedure. 

The law gives us certain rights and privileges. These are commonly known 
as substantive rights. The method by which you go about bringing these rights into 
effect is known as procedure. For example, the right of the winning lottery ticket 
holder to the jackpot is a substantive right.  How the winner goes about proving that 
he holds that winning ticket would be considered a matter of procedure. 

"Evidence" is considered, on the whole, to be a matter of procedure. It is an 
aspect of how one enforces or goes about bringing into effect one's rights rather 
than being a substantive right itself.3 
As an administrative decision-maker, one of the most common principles which you 
are going to hear is that administrative agencies are masters of their own procedure. 
They do not have to do things the way a court would do them. Subject to the dictates 
of statute law and natural justice, an agency has the authority to determine its own 
procedure. It follows, then, that because evidence is a matter of procedure, an 
agency's mastery over its procedure means that it is not bound by the legal rules of 
evidence. 

Now, that may sound impressive but it does not really advance us very far. It 
really just takes us back to the question "why are agencies masters of their own 
procedure (including evidence)?" 
The practical reason underlying this freedom from judicial procedures and the legal 
rules of evidence lies in the recognition that those procedures and rules, including 
the rules of evidence, were developed for use in the courts in order to accomplish 
                                            
2 Lord Denning in T.A. Miller Ltd. V. Minster of Housing & Local Government, [1968] 1 W.L.R. 992 at 995 
[1968] 2 ALL E.R. 633 (C.A.) said, “A tribunal of this kind is master of its own procedure, provided that is no 
reason why hearsay should not be admitted where it can fairly be regarded as reliable.  Tribunals are 
entitled to act on any material which is logically probative, even though it is not evidence in a court of law.” 
There are many, many other decisions to the same effect.  For example, see Canadian National Railway Co. 
v. Bell Telephone Co., [1939] S.C.R. 308; Bortolotti v. Ontario (Ministry of Housing) (1977), 76 D.L.R. (3d) 408 
(Ont. C.A.); and the cases cited by Reid & David in Administrative Law and Practice, 2d ed. (Toronto: 
Butterworths, 1978) at 72-74. 
3 R. v. Wildman, [1984] 2 S.C.R. 311, 14 C.C.C. (3d) 321; R. v. Bickford (1990), 51 C.C.C. (3d) 181 (Ont. 
C.A.). 
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what courts were set up to do. Agencies, however, do not serve the same purposes 
as the courts. In the main, they do not settle private disputes between individuals 
through the application of set laws. Thus, the "rules of evidence" which were aimed 
at ensuring the propriety of the type of decisions made by courts might not be useful 
with respect to administrative agencies given their different mandates. The same 
degree of reliability might not be required for any, or all, of a number of reasons. For 
example: 
 

•   the importance of admitting the type of evidence in an administrative 
decision may be far greater than in a court dispute (i.e., where public safety 
or economic stability is at stake); or 
•   the agency may be dealing v::th policy matters, economic trends, social 
planning and so forth that are not capable of producing the same type of hard 
facts that judicial proceedings deal with. 
 

Take for example, the Canadian Radio-television and Telecommunications 
Commission (the "CRTC"). Under the Broadcasting Act the CRTC has the authority 
to impose conditions upon broadcasting licences as the Commission deems 
appropriate for the implementation of the broadcasting policy set out in the Act. This 
includes conditions which serve to "safeguard, enrich and strengthen the cultural, 
political, social and economic fabric of Canada." The type of things which one needs 
to know in deciding upon this type of condition are not capable of proof in the same 
way as facts in a car accident.4 Absolute certainty is not possible. Thus, the "rules 
of evidence," which are geared towards proving the "who," "what," "when" and 
"where" of matters before the courts, may not be appropriate to determining this 
type of question. The CRTC is not required to follow the legal rules of evidence 
because those rules would not necessarily help to identify conditions which would 
safeguard, enrich and strengthen the cultural, political, social and economic fabric 
of Canada. 

For the main part, administrative agencies are not set up to do the same 
things as courts. Thus, the rules of procedure, and of evidence, which were 
developed by the courts, to do the things courts do, are not applied to agencies.5 

                                            
4 In technical jargon, social engineering facts of this type are classified as "legislative" facts because, in a 
simple explanation, they are the type of things legislatures have to deal with in legislating on policy matters. 
"Legislative" fa;i3 are to be contrasted with "adjudicative facts," which are the harder facts the courts usually 
deal with. That is to say, "Why did who do what to whom and when did she do it?" 

 
5 In Bortolotti v. Ontario (Ministry of Housing), above, note 2 at 415, the Ontario 
Court of Appeal stated: 
The Commission of Inquiry is charged with the duty to consider, recommend and report. It has a very different 
function to perform from that of a court of law, or an administrative tribunal, or an arbitrator, all of which deal 
with rights between parties.... It is quite clear that a commission appointed under the Public Inquiries Act, 1971 
is not bound by the rules of evidence as applied traditionally in the Courts, with the exception of the 
exclusionary rule as to privilege (s. 11).... 
The approach of the Commission should not be technical or unduly legalistic one. A full and fair inquiry in the 
public interest is what is sought in order to elicit all relevant information pertaining to the subject-matter of the 
inquiry. 
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This freedom from the rules of evidence is a principle of common law. Even 
if an agency's statute does not expressly provide for this freedom, the agency will 
usually be considered not to be bound by the rules of evidence. 

Notwithstanding this common law freedom, many agencies are, in addition, 
expressly freed by statute from the restrictions of the legal rules of evidence. The 
wording of these statutory releases varies. There are the direct, general and to the 
point freedom clauses such as that found in section 19(l)(b) of the Status of the Artist 
Act:6 

19. (1) In any proceeding before it, the Tribunal... 
(b) is not bound by legal or technical rules of evidence. 

Or there is the slightly less direct, but equally broad, provision of which 17(c) of that 
same statute is an example: 

17. The Tribunal may, in relation to any proceeding before it,... 
(c) accept any evidence and information that it sees fit, on oath, by affidavit 
or otherwise, whether or not the evidence is admissible in a court of law. 

 
Ontario's Statutory Powers Procedure Act7 contains another type of generic, 

although somewhat more limited, freedom from evidence for the agencies to which 
it applies: 

15. (1) Subject to subsections (2) and (3), a tribunal may admit 
evidence at a hearing, whether or not given or proven under oath or 
affirmation or admissible as evidence in a court, 

(a) any oral testimony; and 
(b) any document or other thing, 

relevant to the subject-matter of the proceeding and may act on such evidence, but 
the tribunal may exclude anything unduly repetitious.  

(2) Nothing is admissible in evidence at a hearing,  
(a) that would be inadmissible in a court by reason of any privilege 
under the law of evidence;8 or 
(b),  that is inadmissible by the statute under which the proceeding 
arises or any other statute. 

                                            
 
6 S.C. 1992, c. 33. 

7 R.S.O. 1990.C.S.22 
8 In some ways, Ontario's Statutory Powers Procedure Act is not a "user friendly" statute. It does not, for 
example, indicate exactly what these privileges under the law of evidence might be. There are a number. 
Without attempting to be exhaustive or to explain the sometimes subtle operations of each, some of the better 
known privileges are the solicitor-client privilege, communications between husband and wife, and the 
privilege for disclosures made as pan of settlement negotiations. There is also a limited form of privilege 
against self-incrimination as discussed in the context of regulatory proceedings in cases such as British 

Columbia (Securities Commission) v. Branch, [1995] 5 W.W.R. 129 (S.C.C.) and there is also a type of public 
interest immunity (for matters such as Cabinet confidences). 
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A more subtle, but likely equally broad, form of statutory freedom clause is 
illustrated by section 5(4) of the Pension Act:9 

(4) Decisions of the Minister shall be made as informally and ex-
peditiously as the circumstances and considerations of fairness permit 

The federal Status of the Artist Act10 contains a virtual plethora of different 
evidentiary freedom clauses making Parliament's intent clear that that agency was 
not to become bogged down in the technicalities of the legal rules of evidence. In 
addition to the two examples cited above, the Act also provides that: 

 
17. The Tribunal may, in relation to any proceeding before it,... 
(d) examine any evidence that is submitted to the Tribunal respecting the 
membership of any artist in an artists' association that is seeking certification; 
(e) examine documents pertaining to the constitution, articles of association 
or by-laws of an artists' association; 

 
(f) make any examination of records and any inquiries that it considers 
necessary. 
 

and that: 
 

19. (1) In any proceeding before it, the Tribunal... 
(c) may receive and decide on any evidence adduced that the Tribunal 
believes to be credible.11 
 
This freedom from the technical rules of evidence, however, may be a bit of 

a mixed blessing. While you may have greater freedom than the courts respecting 
evidence in that you need not be overly concerned with the technicalities of the legal 
rules of evidence, in some ways your task is harder than that facing the courts 
insofar as you cannot simply rely on such rules to determine whether something will 
be accepted or not as evidence in a proceeding. When an agency is faced with an 
evidentiary objection, the obligation on the agency is to determine what practical 
weakness is really being asserted as the basis for the rejection of the evidence and 
whether that weakness is sufficient to make the evidence sufficiently unreliable or 
unusable for the task it is intended to be put to by the agency. This is not necessarily 
an easy job. What may be a weakness for some purposes may not necessarily be 
a weakness for others. For example, the fact that some evidence may be pure 
opinion might not be a sufficient weakness justifying the CRTC's rejection of 
evidence in a broadcasting matter when it is attempting to gauge cultural values or 
                                            
9 R.S.C. 1985, c. P-6, s. 5, as am. by Bill C-67, s. 47 

10 Above, note 6 
11 For other examples, see the Canadian International Trade Tribunal Act, R.S.C. 1985, (4th Supp.), c. 47, s. 
34; the Aeronautics Act, R.S.C. 1985, c. A-2, s. 37(1) anrf (5); the Canada Labour Code, R.S.C. 1985, c. L-2, 
s. 16; the Cultural Property Expon and Import Act, R.S.C. 1985, c. C-51, s. 25; and the Immigration Act, R.S.C. 
1985, c. 1-2, s. 68(3). 
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needs. Thus, the agency must approach each evidentiary objection on the basis of 
the mandate facing that agency and the weaknesses and strengths of the particular 
evidence in question must be evaluated in light of that mandate. 

Hamilton v. Alberta (Labour Relations Board)12 is an excellent illustration of 
this principle in operation. In that case the Alberta Labour Relations Board was 
considering a grievance by an individual against his union. When the individual had 
completed his case before the Board the Union asked that his complaint be 
dismissed as he had not put in any evidence that could support it. There was 
evidence before the Board, but the union pointed out several weaknesses with it. In 
response the individual asked to be allowed to call further evidence which would 
rebut the weakness noted by the union. The Board refused on the ground that the 
individual was attempting to "split his case." The Board then proceeded to rule 
against the applicant on the basis of the weaknesses which the union had identified 
and which it had not allowed the individual to answer. 

The Alberta Labour Relations Board's statute expressly stated that it was not 
bound by the rules of evidence, relating to judicial proceedings. On an application 
for judicial review, the Alberta Court of Queen's Bench overturned the decision of 
the Board because it had disregarded this freedom and bound itself by the legal 
rules of evidence. The Board had reasoned that its statutory provision gave it a 
discretion to use the common law rules of evidence and that in deciding whether to 
apply those rules the Board was to be guided by matters of logic and public policy. 
The Court disagreed. Justice Hutchinson wrote: 'The effect of the section is not to 
give the Board a discretion to use common law rules of evidence, but liberates the 
Board from the strictures of the law relating to admissibility and evidence applicable 
to judicial proceedings." 

The Judge ruled that the task of the Labour Board panel was to ascertain all 
of the facts relating to the applicant's complaint. This it had not done. 

 
Instead, the Asbell Panel seems to have been overly occupied with the question as to 
whether the applicant (or his solicitor) should have anticipated the evidence which was led 
by the Edmonton Police Association after the applicant had closed his case. In other words, 
the ... panel became bogged down in a consideration of the rules of evidence and overlooked 
its fact finding mandate.13 
 

In the Court's opinion: 
 

Section 13(5)(b) ... says that the Board is not bound by the law of evidence applicable to 
judicial proceedings. Thus, the Board is permitted to range beyond the restraints imposed in 
a court of law so as to adopt a more informal or flexible approach to its fact finding mission 
in order to permit the Board to exercise the powers given to it pursuant to the Code. The 
Board's primary duty in acting as a buffer between employers and employees is to act fairly 
and to be perceived at all times as acting fairly. 
 
I am persuaded that in this instance the Board has misconstrued the way in which the Code 
instructs it concerning the application of the rules of evidence. Rather than having been 

                                            
12 (1993), 19 Admin. L.R. (2d) 172 (Alta. Q.B.). 

13 Ibid. at 180 
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liberated from the common law rules of evidence as provided in s. 13(5)(b) of the Code, the 
Board has purported to apply its discretion so as to use common law rules of evidence to 
exclude evidence. The Board has adopted an inflexible, formalistic approach to the 
acceptance of evidence which limits its ability to consider the facts presented by both sides. 
In doing so the Board has failed to take into account its mandate to be able to look beyond 
the evidence which is restricted in judicial proceedings and the Board became enmeshed in 
the very rules of evidence from which it has been freed by s. 13(5)(fc) of the Code. Rather 
than having placed itself in the position of hearing all of the evidence, its rigid adherence to 
rules of evidence leaves the impression that it has not acted fairly.14 
 

5. DESPITE FREEDOM FROM "RULES OF EVIDENCE" ONE 
MUST STILL BE CONCERNED WITH EVIDENCE 

 
Notwithstanding all the foregoing, however, individuals appearing before 

agencies and agency decision-makers cannot simply ignore the concept of 
evidence. The fact that you, as a decision-maker, may not be bound by the legal 
"rules of evidence" does not mean that anything should go respecting the material 
which you receive in the course of a proceeding. The rules of evidence exist for a 
reason, and while you need not know the formal rules, you must know what the rules 
of evidence are trying to accomplish and try to guide your approach to evidence 
according to those aims.  

Why? There are both negative and positive reasons. But first we should agree 
on what I mean when I use the term "evidence." 

 
6. WHAT IS EVIDENCE? 
 

Generally speaking, decisions are composed of a number of component parts: 
•   legal interpretation (e.g., what does a particular statutory provision require, direct 
or provide for?); 
•   policy (matters within the discretion of the decision-maker); 
•   logical reasoning; and 
•   facts, against which the first three are applied. 
 

Evidence is the material which is submitted to establish the factual basis 
against which legal interpretation, policy and logical reasoning will operate. For 
example, as a Commissioner on the Ontario Residential Tenancy Commission, in 
determining a particular rent increase I might have taken into account a certain 
amount of the financing costs a landlord incurred in purchasing the building under 
review. In making this decision, I knew I had to take into account some mortgage 
costs because the statute directed me to do so. This was a question of legal 
interpretation. The amount of mortgage costs I took into account, however, was in 
my discretion. As a matter of policy I might take into account all of the landlord's 
financing costs as I felt that a landlord should carry some part of the costs incurred 
to purchase a building out of her own pocket rather than expecting tenants to carry 
the entire purchase cost. This was a matter of policy. Before I could know how much 

                                            
14 Ibid, at 183-184. 



      CDN. JOURNAL OF ADMIN. LAW & PRACTICE       [8 C.J.A.L.P.] 
 

{00152233;1}  

mortgage costs I could or should take into account, of course, I had to know that 
there was a mortgage, that it was used to purchase the building, what its terms were 
and so forth. In order to do LIIS I had to rely on evidence. 

Thus, in simple terms, evidence is something which is logically capable of 
establishing a fact which is used to make a decision. 

Now, why do administrative decision-makers have to be concerned with 
evidence and what the rules of evidence attempt to accomplish? 

 
7. NEGATIVE REASONS FOR BEING CONCERNED WITH THE 

UNDERLYING PURPOSES OF THE "RULES OF EVIDENCE" 
 

If you don't understand what the rules of evidence are trying to accomplish, 
you will expose yourself to review by the courts. Most administrative decisions have 
to be made against the backdrop of some factual determination. Although the type 
of factual basis which may have to be established in an administrative proceeding 
may be different from that in a court, some factual underpinning usually has to be 
established. This can lead to judicial intervention from a number of approaches: 

 
1. Generally the courts infer that Parliament intended agencies to operate fairly and 
according to the rules of natural justice or procedural fairness. While the degree of 
rights flowing from these principles will vary from circumstance to circumstance, one 
can say that as a general rule natural justice and procedural fairness require: 

(a) that a party has an opportunity to know the case against him or her and 
to present his or case to the agency; and 
(b) that the decision will be made by an unbiased adjudicator. 

 
If you fail to fail to operate with a concern to the underlying purposes of the rules of 
evidence you will likely find yourself in breach of one or both of these principles. For 
example, a refusal to admit relevant and material evidence, which cannot be 
justified, will likely amount to a breach of a party's right to present his or her case. 
 
2. Secondly, agencies only have the authority to do such things as Parliament, either 
expressly or implicitly, authorized them to do. Failure by an agency to concern itself 
with the underlying purposes for which the rules of evidence were created will often 
lead the courts to find they have acted outside of the jurisdiction given to them by 
Parliament. For example, 
 

(a) Parliament has not, to my knowledge, yet created an agency which it 
intended to act irrationally or at whim. Where an agency bases its decisions 
on facts for which there is no logical evidence whatsoever the decision may 
be considered to be irrational. The Court will intervene. 
(b) Equally, if an agency takes into account facts which have no logical 
connection to the decision it has to make, the courts wUl intervene on the 
grounds that Parliament never intended the agency to take into account 
irrelevant considerations. 
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(c) Whether material is capable of leading to a particular conclusion can be 
a question of law; thus, if a statute provides for an appeal of your decisions 
on a question of law, a nonchalant approach to evidence can give rise to such 
appeals. 
(d) Another ground of judicial review by the courts is that a decision is patently 
unreasonable. A decision which is poorly supported by evidence might be 
seen as such. A decision which the evidence does not at all support will be 
viewed that way. 
 

8. POSITIVE REASONS FOR BEING CONCERNED WITH THE 
UNDERLYING PURPOSES OF THE RULES OF EVIDENCE 

 
I assume that most agencies want their decisions to be as good as possible; 

where they are establishing social policy, that they will be capable of effecting the 
policy they are intended to accomplish; and where they are determining disputes 
between individuals, that their decisions will be accepted by the concerned parties. 
A decision will only be as good as its underpinnings. Decisions which are not 
supported by good factual underpinnings, or which are perceived as having been 
arrived at unfairly, or which indirectly cause more harm than any possible good the 
making of the decision can have, will not be good decisions. They will not serve their 
purpose. 

Rule's of evidence are geared to establishing sound factual underpinnings 
which do not create greater social harm in establishing those underpinnings than 
the social good those factual underpinnings are capable of producing. 

So let's look then at the principles underlying the rules of evidence. I think that, 
for the most part, they are matters of common sense which you are likely already 
applying. 

 
9. WHAT ARE THE UNDERLYING CONCERNS OF THE RULES OF 

EVIDENCE? 
 

Underlying the rules of evidence are three basic purposes. And these should 
also be the heart of your evidentiary concerns. The rules of evidence exist to: 

1. establish a sound factual basis for decisions; 
2. ensure a proper balance between the harm in accepting evidence and the 

value in doing so; and 
3. maintain a fair and effective process. 
 

I suggest that these concerns should also serve as your guide. Whenever there is 
no statutory restriction on the admission of evidence and you are called upon to 
decide whether something should or should not be admitted in the proceeding 
before you, you should ask yourself the following questions: 

1. Is this evidence capable, if believed, of creating a factual basis for the 
decision in question, and if so, how far can it logically be taken to do so? 
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2. If it is capable of creating the necessary factual base, is there some other 
reason why it should it be rejected? Will its receipt lead to some greater social 
harm than the good likely to be accomplished by accepting it? 
3. Assuming that the evidence meets the first two concerns, is there anything 
about the way the evidence is coming to you which threatens the fairness or 
the smooth operation of your hearing? And if so, is this threat of sufficient 
importance, in light of your mandate, to warrant its exclusion? 

 
Let's look at the operation of these purposes in light of common agency evidentiary 
situations which arise in agency operations. 
 
10. EXAMPLES OF THE OPERATIONS OF THE ABOVE 

CONCERNS IN COMMON EVIDENTIARY SITUATIONS 
BEFORE AGENCIES 

 
(a) Concern 1. Is this evidence capable, if believed, of creating a factual basis 
for the decision in question, and if so, how far can it logically be taken to do 
so? 
 

Rules of evidence deal with what can be admitted in proceedings to ensure 
the creation of a good factual basis (i.e., that material submitted was capable of 
establishing the fact in question). Translated into the agency sphere, this means 
that you, the decision-maker, have to concerned with whether the material which 
you will be taking into consideration is sufficient to create the type of factual basis 
necessary for your proceedings. 

You have to be concerned with two things in deciding whether a particular 
piece of evidence is capable of establishing a good factual base for your decision: 
its relevance and its weight. 

 
(i) Relevance 
 

The information which you are admitting has to be capable, assuming that it 
were true, of logically establishing the fact you are trying to establish. When you 
admit something as evidence in a proceeding you are saying that it is capable of 
logically proving the existence of some fact or matter which you have to establish in 
order to perform your statutory mandate. 

Obviously, then, relevance is going to be affected by the mandate of the 
agency. If an agency has been created by Parliament to determine if an aeronautics 
licence holder flew an aircraft in a dangerous way that was not permitted by the 
regulations, it is a waste of everyone's time to tender reams of material that go to 
establishing the economic effect of television shows produced in Canada. The 
economic state of Canada is not a requirement of the Aeronautics Act or the 
Regulations made under it. However, the statement by a witness that he saw the 
plane in question buzz-bomb pedestrians may be relevant if there is something in 
that legislation which prohibits such actions (and one hopes there is). 
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As a practical matter, then, it will obviously assist you if you know the type of 
things which have to been proven for an application to be successful. This allows 
you to see where lines of questioning or the tendering of evidence may be going 
and to gauge its relevance. 

If a matter is not relevant it cannot be taken into account. It should not be 
admitted into evidence.15 

 
(ii) Weight 
 

In addition to determining its relevance, you will have also to be concerned 
with how much weight the tendered evidence has. In other words, how much can 
you rely on it to establish the matter it is submitted to establish. 

Weight should not be confused with relevance. Something could be relevant 
to a question and yet actually have very little probative value. For example, an 
unsigned, undated letter attesting to a fact in question is logically connected to that 
question. It is relevant. However, because the truths of that letter cannot be checked 
in any way it may have very little probative weight. 

Weight can be very important. For example, conflicting evidence before you 
may be resolved on the basis of weight. Thus, evidence given under oath or 
affirmation is generally considered to have more weight than evidence which is not 
given in that way.16 

Reliability plays a large role in determining weight. The more reliable 
evidence is, the greater the weight which is generally accorded to it 

Evidence which is relevant, but of little weight, may be admitted. Its lack of 
weight may be compensated for by the rest of the record, or, alternatively, your 
mandate may be such such to warrant taking into account matters of lesser weight 
than would a court. 

Although weight can arise in a number of situations, one of the most common 
ways it will arise before you is in the context of hearsay evidence. It is also, I suggest, 
an excellent example of why one should not permit oneself to become bogged down 
in the discussion as to legal technicalities but instead be concerned with agency 
realities. 

                                            
15 The converse of the rule is true, too, that you should not reject relevant and material evidence. However, 
the fact that you admit irrelevant evidence, or reject relevant evidence, will not itself amount to a reversible 
error by the courts. It will come down to how important a role the evidence in question played (or failed to 
play) in your decision. If irrelevant evident played a major role when admitted (or if the rejected relevant 
evidence would have played if admitted) then you likely have a reversible error on your hands. If, however, 
the impact was minimal, you do not: Syndicat des employes professionnels de I'Universiie du Quebec a Trois-

Rivieres c. Unlversile du Quebec a Trois-Rivieres, (sub nom. Vniversile du Quebec a Trois-Rivieres v. 

Larocque) [1993] 1 S.C.R. 471, 101 D.L.R. (4th) 494. 

 
16 This is why it is generally a good idea to try to decide at the beginning of a proceeding whether testimony 
is to come to you under oath or affirmation or not. I suggest that it is prudent to attempt to avoid the situation 
where, in a proceeding where considerable evidence has gone in not under oath, a party requests particular 
testimony to be received in this way. 
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A. Hearsay. Hearsay evidence is written or oral statements made by persons, 
otherwise than in testimony at the proceeding in which it is offered, which is offered 
in order to prove the truth of the matter asserted in the statement.17 An easy example 
is a statement by a witness, Ms. Robinson, in a proceeding held to determine if Mr. 
Jones burnt down his bam, that Mrs. Smith had told the witness that she saw Mr. 
Jones light the fire. The purpose of the evidence is to prove that Mr. Jones lit the 
fire, yet the statement which is offered to prove this, "I saw Mr. Jones light the fire," 
was made by Mrs. Smith, who is not present at the hearing. Hearsay can take many 
forms: witnesses' recounting of oral conversations, newspaper reports, audited 
financial statements, etc. Documents are technically hearsay if offered as proof of 
their contents. 

As you know, hearsay is not, as a rule, admissible in judicial proceedings. 
Consequently, it is very common for parties to object to evidence being received in 
administrative proceedings on the grounds that it is hearsay. 
I suggest that the prudent decision-maker will not become overly concerned with 
whether something is or is not hearsay. Practically speaking this exercise is not 
worth the effort and the determination as to what constitutes hearsay can be very 
complex.18 Furthermore, there are many exceptions to the technical rule against 
hearsay. Since you can receive hearsay evidence in most cases anyway, the 
conjuring of that baleful term should have no power over you. 

However, what is sauce for the goose is sauce for the gander, and I suggest 
that it is not a fully satisfactory response to an objection based on hearsay merely 
to say that you can receive the evidence in question because you are not bound by 
the rules of evidence. This amounts to a simple exchange of mystical formulae with 
very little actual communication. 

The better approach, I suggest, is not to concentrate on whether something 
amounts to hearsay or not. Instead, concentrate on why the objection is being made. 
Why should the evidence, even if it is hearsay, be rejected? Have the objector 

                                            
17 Sopinka, Lederman & Bryant, above, note 1 at 156. 

 
18 Something that may look like hearsay, yet not be so. Remember that hearsay is the repetition by a witness 
of something someone else said in order to establish the truth of the matter asserted in the statement. If the 
evidence is not tendered to prove the truth of the matter asserted in the secondhand statement it is not hearsay. 
For example: Mr. Brown is on trial for assaulting Mr. Jones. He claims in his defence that it was an act of self-
defence as he believed Mr. Jones was a gangster who had been hired to get him for his unpaid gambling debts. 
When asked why he thought this, Mr. Brown's response is that "Mrs. Smith told me that Jones had been hired 
by a loan shark to get me." Although Mr. Brown is repeating a statement made to him by another who is not 
present at the hearing to be tested, his evidence is not hearsay. It is being tendered to prove, not that Mr. Jones 
was a hired gangster, but that Mr. Brown had been told this fact and that it created a belief in his mind which 
led him to take defensive action. The statement is not tendered to prove the truth of the matter contained in the 
statement (Mr. Jones was a gangster) but to prove that something had happened (Mrs. Smith had told him 
something) and that this created a belief in his mind. In the defence raised by Mr. Brown, it does not matter if 
Mr. Jones was a gangster. It only matters that Mr. Brown thought he was. The statement is tendered as evidence 
supporting the fact of this belief and its reasonableness. 
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identify and explain the weakness. This will also force the objector to clearly 
formulate the basis for the objection. Some objections may be based more on habit 
than on any real concern over the evidence. 

More likely than not, the objection will go to the fact that, because the 
evidence cannot be tested, it is unreliable. In the context of administrative 
proceedings, this type of objection really goes to the weight to be accorded the 
information rather than its acceptability. The issue before you is not "Is the 
information hearsay, and if so what can I do with it?" The questions are really, "What 
is the weakness with this evidence with respect to establishing a factual basis?" and 
"Given this weakness, to what degree can or should I rely on it in making my 
decision?" 

Determine how reliable your evidence is. For example, is it supported by 
other evidence on the record? Is it reliable for some other reason? There are 
numerous exceptions to the hearsay based on the fact that the courts have 
determined that the evidence contained therein is actually reliable, notwithstanding 
that it comes to you in the form of hearsay. Dying declarations and admissions 
against interest, for example, are types of hearsay which the courts have found 
sufficiently reliable for judicial proceedings notwithstanding that they are hearsay. 

Let us say that you conclude that it is not completely reliable. You will then 
have to determine if it is it sufficiently reliable for your purposes. To answer this 
question, you have to look to the function which you are performing. Do you require 
the same degree of certainty as the courts do? Are you performing a function that 
goes to ensuring public safety? Are you merely making an advisory report on some 
aspect or other to another decision-maker? Are you deciding someone's career 
future? Given the task before you, do you believe that it would be reasonable to rely 
on evidence suffering from this particular weakness? 

I will give just two contrasting examples of how differences in task can affect 
the use of hearsay. In Bond v. New Brunswick (Board of Management)19 the New 
Brunswick Court of Appeal found that in an employment arbitration where 
someone's career hinged on the determination of sexual harassment charges the 
gravity of the question indicated that the arbitrator should not base his decision 
almost wholly on hearsay evidence. In another case, however, after the employee's 
guilt had already been determined and the only thing left for the arbitrator was to 
determine the appropriate penalty, the Newfoundland Supreme Court held that it 
was perfectly acceptable for her to take into account hearsay evidence to establish 
facts in mitigation of the punishment: Newfoundland (Treasury Board) v. NA.P.E.20  
In the latter case, the hearsay was being used in a less destructive or important way. 

There is a continuing debate, which rises or falls in importance from time to 
time, as to whether hearsay should only be admitted as a fall-back position where 
better evidence is not available or whether it should be admitted as a matter of 
course. In my opinion, this question should be determined in light of the importance 
of the evidence in question as well as the function which you are performing. Greater 
                                            
19 (1992), 8 Admin. L.R. (2d) 100 (N.B. C.A.). 

 

20 (1992), 99 Nfld. & P.E.I.R. 232, 315 A.P.R. 232 (Nfld. T.D.). 
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latitude should likely be extended to evidence which only goes to collateral, 
incidental or minor matters. Evidence which goes to the heart  of a question may 
require a greater degree of reliability than hearsay is capable of.21 

 
B. Dealing With the Irrelevant or Weightless Submission. It is common, in agency 
discussions, for some to argue that one of the purposes of agency hearings is to 
allow the affected parties an opportunity to "blow off steam" and that in this case it 
is a useful exercise to allow individuals to put anything into the record rather than 
attempting restrict the record to matters which are relevant to the proceedings. 

Another common approach on evidentiary disputes is for an agency member 
to allow the disputed material in with the statement that they will give it due weight. 
This latter approach can be very useful in circumstances when the weight of the 
matter is truly in dispute. It permits the weight or the relevance of the matter to be 
determined in light of all of the evidence and avoids premature rulings. 

I do not really recommend either approach simply as a method of moving the 
hearing along. First, it will be rather rare, I suggest, for an agency to have been 
created with a mandate of simply providing a sounding board for the disgruntled or 
upset. Presumably, one has some purpose to accomplish through your hearing 
process. Time taken on irrelevant matters is time taken away from relevant ones. 

Secondly, an agency hearing is not generally an emotionally cleansing 
experience. A party who is allowed to whip himself or herself up into deep concern 
over a matter which is irrelevant to your proceeding is not likely to be satisfied with 
one speech. He or she may wish to speak again and again. The indulgence in letting 
him or her "blow off steam" may in fact be simply creating more "steam" to let off. 
Also, allowing a party to put evidence in simply to let off steam will create the not 
unreasonable expectation that you will also let others have an opportunity to let off 
steam. This will make it difficult for you to control the proceedings or have them 
proceed at a reasonable rate. 

Thirdly, when you allow irrelevant material into your proceedings, you create 
an uncertainty in the minds of other parties as to whether they should introduce 
evidence to counter the material which is being admitted. Furthermore, if the 
irrelevant remarks become intemperate or if they contain allegations against another 
party (however irrelevant to your proceedings) the other party may wish to respond, 
leading to further delays. 

Fourthly, allowing great amounts of irrelevant evidence in will clutter your 
proceedings and make it difficult for you and the other parties to focus on the matter 
at hand. It increases the likelihood of some substantive error being made. 

Fifthly, by allowing the individual to put in irrelevant information you build an 
expectation in that person's mind that you will be dealing with the matters he or she 
raises, an expectation which can lead to appeals or judicial reviews if you do not do 
so. 

                                            
21 For an example, see B. (J.) v. Catholic Children's Aid Society of Metropolitan Toronto (1987), 27 Admin. 
L.R. 295 (Ont. Div. Ct.). 
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Lastly, if you allow irrelevant evidence into your proceedings without making 
a ruling during the hearing you will likely have to expressly point out your reasons 
which evidence which you found to be irrelevant lest a reviewing body assume that 
you based your decision on irrelevant considerations. 

On the other hand, it is also true that it is frequently easier and faster to allow 
some individuals to put irrelevant evidence than it is to attempt to stop them from 
doing so. Also, if you are too quick to leap in to cut someone off because it appears 
to you that the information is irrelevant you may fail to appreciate that in fact he or 
she is leading up to something that is very important. 

As a general rule, in such cases some decision-makers find it valuable when 
faced with what appears to be irrelevant evidence to allow the individual presenting 
it sufficient time to satisfy the decision-maker that the material being put in was 
irrelevant. The decision-maker then interjects to attempt to control it. This usually 
involves explaining the purpose of the proceeding and why the evidence appears to 
be irrelevant. The person attempting to put the evidence in should then be allowed 
to argue why he or she thinks the material is relevant or sufficiently weighty. The 
ruling as to admissibility is then made and the hearing proceeds. Time taken up front 
in this exercise will save time in the long run as you will have set the proper tone, 
maintained control of the hearings (but fairly so), and put yourself in better position 
to control future diversions into irrelevancies. 

 
(b) Concern II. If the evidence is capable of supporting the necessary factual 
base, is there some other reason why it should it be rejected? Will its receipt 
lead to some greater social harm than the good likely to be done by your 
decision? 
 

Sometimes a piece of evidence will be relevant and capable of proving an 
assertion, but will have been secured in a way, or have some characteristic, that 
may lead you to reject it on the grounds of social harm. You will have to look at 
whether the social good you hope to accomplish through your process will be 
outweighed by some harm resulting from the admission and use of the evidence. 

One illustration of the operation of this concern can be seen with respect to 
material which is subject to solicitor/client privilege. The courts have taken the 
position that the operation of the courts themselves, of the legal system, depends 
on the ability of individuals to seek legal advice. Thus, advice which is given by a 
solicitor, as a solicitor, to his client, is not admissible. It is open to you as an agency 
to take the same approach. You have to ask what the harm is which will result from 
admitting and using this evidence and then balance it against the social good from 
doing so. 

This concern can also arise with respect to information which was disclosed 
as part of settlement negotiations or with respect to evidence which a party claims 
is confidential and should not be made public. 

When faced with a social harm type of question ask yourself the following 
questions: 

1. How necessary is the information in order for you to accomplish your statutory 
mandate? 
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2. How necessary is the evidence for one of the other parties to make his case? 
Can she do so by some other means? 

3. Is the disputed evidence really of the nature claimed by the party disputing its 
admission? For example, is it really confidential? I have heard Margot Priest 
give the example of city road maps being claimed as confidential material in 
proceedings before the Ontario Telephone Services Commission. 

4. How much harm will result from its disclosure to the person opposing its use? 
Will there also be some harm to some public interest from its admission? If 
so, how does this harm compare to the value hoped to be achieved through 
your proceedings? 

5. Is there any way to minimize this harm? (disclosure only to counsel, in camera 
hearings, etc.). 

 
I suggest that if you do this type of analysis (and assuming that there is no direct 
statutory compulsion on you to receive the evidence or statutory prohibition against 
do so) your decision is likely to be upheld by the courts. 
 
(c) Concern in. Assuming that the evidence meets the first two concerns, is 
there anything about the way the evidence is coming to you which threatens 
the fairness or the smooth operation of your hearing? And if so, is this threat 
of sufficient importance, in light of your mandate, to warrant its exclusion? 
 

Many of the judicial rules of evidence are aimed at ensuring the fairness of a 
proceeding and its smooth operation. Advance disclosure requirements, for 
example, fall under this heading. 

As an administrative tribunal you also have to be concerned with the 
underlying problem of ensuring a process which is both fair and efficient. As my last 
point respecting an agency's common law freedom from the legal rules of evidence, 
I will deal, very briefly, with this aspect of evidence. It is very difficult to separate 
fairness from smooth operation. The two are often interrelated, and sometimes 
conflicting. For example, to be fair, a party has the right to present his or her case 
fully. However, the admission of some evidence, without notice to the other side 
may lead that side to request an adjournment to secure the necessary evidence to 
meet what has been entered. What do you do? To grant the adjournment can delay 
your proceeding. Justice delayed is justice denied! Yet refusing the adjournment 
may mean denying that party the right to fully present his or her case. 

Under this third concern you must address yourself to adopting rules which 
lead to the smooth and efficient operation of a hearing and ensure its fairness as 
well. 

Let us look, for a moment, at a very common evidentiary matter, "how" 
information is brought out from witnesses at a proceeding. There are at least two 
important aspects relating to this question: "who gets to ask the questions" and "the 
order and manner in which it is brought out." 

 
(i) Who gets to ask the questions 
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In the judicial forum, in a case involving a private dispute between two parties, 
the courts have settled on the adversary process as the most likely to bring out the 
truth. Its is based on the premise that in a contest between two interests, truth is 
most likely to emerge where those two interests come together to battle it out with 
skill, argument and logic, each representing the strongest aspects of its own case, 
on an equal playing field. It is based on the judge being a neutral arbitrator. 

Most administrative agencies do not have the same luxury as judges. There 
are not simply two interests before them. Frequently there is a third interest, the 
public interest which the agency is supposed to represent. Other times there is only 
one interest before them, a claimant with no opposing party. In such cases the 
agency is usually entrusted with a statutory duty to determine the truth of the matter. 
This requires a greater degree of interference in the presentation of the case by 
agency members. Unlike judges, agency members, as a rule, are permitted to ask 
questions to determine the truth of a matter. They are not restricted simply to 
determining a question on the basis of the case or the issues the parties choose to 
present to them.22 

Notwithstanding, agency members must still strive to maintain impartiality. 
They must avoid making enquiries in such an aggressive manner as to appear to 
be attempting to build a case for one side or the other. They must not act in a biased 
or unfair way. Decision-makers must not ask their questions in a bullying manner, 
or in an insensitive way which indicates a clear bias.23 Nor, absent some legislative 
authority, do agencies have the authority (beyond asking questions of the parties 
and witnesses in the proceedings) to investigate matters themselves.24 Even with 
such authority, decision-makers should not, themselves, go out and investigate a 
matter before or after the hearing. Why? Because the perception is, having 
investigated the matter you will have come to some preliminary views or identify 
yourself with one position or another. Rather than asking questions in order to 
determine the truth, you may be asking questions to confirm the views you 
have already formed. Finally, the fruits of any investigation must be shared with the 
parties.25 

                                            
22 In Kalina v. Directors of Chiropractic (Ontario) (1981), 35 O.R. (2d) 626 (Div. Ct.), leave to appeal to Ont. 
C.A. refused (1982), 35 O.R. (2d) 626 (C.A.), Justice Steele wrote (at 628): "A member of a Board has greater 
latitude than a judge because he has a public duty to inquire into the merits of an application. Short of apparent 
bias or oppressiveness, there is nothing wrong with a member asking questions." For other cases to the same 
effect see Mahendran v. Canada (Minister of Employment & Immigration) (\ 991), 134 N.R. 316 (Fed. C.A.) 
and W. (C.) v. Manitoba (Mental Health Review Board) (1994), 95 Man. R. (2d) 152 (C.A.). 

 
23 Yusufv. Canada (Minister of Employmen; & Immigration) (1991), [1992] 1 F.C. 629, 133 N.R. 391 (C.A.); 
Sivaguru v. Canada (Minister of Employment & Immigration), [1992] 2 F.C. 374, 139 N.R. 220 (C.A.); 
Rajaratnam v. Canada (Minister of Employment & Immigration) (1991), 135 N.R. 300 (Fed. C.A.). 

 
24 Teneycke v. Matsqui Institution, [ 1990] 2 F.C. 106, 33 F.T.R. 181. 

 
25 Lord v. Yukon Territory (Commissioner) (1992), 6 Admin. L.R. (2d) 241 (Y.T. S.C.); Pfizer Co. v. Deputy 

Minister of National Revenue (Customs & Excise), [1977] 1 S.C.R. 456. 
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(ii) The order in which evidence is brought out 
 

As a member of an administrative agency you are not restricted to the 
standard order in which evidence is brought out at trial in a court with the claimant 
going first, with each of her witnesses undergoing examination, cross-examination 
and re-examination, and then the opposing repeating the process. 

You are free to look at what your process is trying to do and to structure the 
order in which evidence is brought out in a manner which you, the decHon-maker, 
feel will best accomplish this. It may be that the traditional method is the best in your 
case, but there may be instances when it is not. To return to the example of when I 
served on the Ontario Residential Tenancy Commission, in order to facilitate the 
understanding of the extensive costing information submitted, the Commission had 
created a pre-published form listing each likely expense on a line-by-line basis (heat, 
hydro, maintenance, etc.). Landlords were also asked to arrange their documentary 
material according to the categories in which they had put a particular expense on 
this form. At rent increase hearings I did not simply call on the landlord's counsel to 
present his case. Rather, I advised the parties that we would be using the pre-
published form as a procedural guide and would work through each item as it 
appeared on the form. For each item, the landlord was permitted to explain his case 
and submit his evidence, and the tenants were permitted to present their case on 
that item as well. In this way the hearing proceeded on a logical basis that made it 
easy for everyone to follow (and made it easier for me as well when it came to 
making my decision). Furthermore, I never applied the restrictions imposed by the 
rules concerning examination-in-chief, cross-examination and re-examination in my 
proceedings.  I felt that the value in getting all the information relevant to the matter, 
and the time saved in not having to deal with technical objections as to questions to 
be asked, outweighed the possible delays to the proceedings arising from not 
requiring parties to follow the strict legal rules of presentation. This approach, 
however, was based on the nature of the proceedings before me, the  type of 
evidence usually dealt with, and the type of people how generally appearing before 
me. A different mandate or type of proceeding might benefit from a different 
procedure. 

However, I suggest that you will be in trouble if, rather than identifying the 
needs of your system and the mandate which you are given, you simply adopt, 
rigidly, the system adopted by the courts, without considering whether that will 
operate fairly in the context of your mandate. 

 
(iii) Pre-hearing filing or disclosure of evidence 
 

As the last example on this point, let us return to the example I used to open 
this discussion, the surprise evidence which one party has asked for an adjournment 
to permit him or her to meet. 

As part of your duty to provide a party with a fair hearing, the question of 
surprise will frequently arise. Parties will be surprised by the introduction of some 
important piece of evidence of which they were not aware. You are going to be 
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asked for some sort of adjournment to allow them to deal with this evidence. The 
adjournment required may only be very short, or it may be extensive. 

You have to consider whether the party asking for the adjournment, fairly, 
needs it in order to make his case. At the same time, justice delayed is justice 
denied. Undue delays in your process may cause harm to the public or to the other 
parties. 

The most obvious method of reducing requests for such adjournments is to 
require some sort of pre-hearing disclosure. You may wish to provide for some sort 
of process where the parties, before the hearing, are required to disclose to each 
other the information each has in their possession. Unfortunately, this may not 
always be possible.26  As an administrative agency you have only the authority which 
was granted to you by statute. If you have not been granted the authority to order 
such a pre-hearing exchange of information you do not have it.27 

As part of their procedural powers, however, agencies do have the authority 
to require parties to file or exchange documentary evidence which they intend to 
use in the proceedings and to prohibit the use of any evidence which is not 
exchanged in that way (subject to fairness requirements).28 Many agencies have in 
fact adopted such pre-hearing or pre-submitting rules.29 
 
11. LIKELY NOT FREE FROM ALL "RULES" 
 

This is the end of my discussion on the common law or statutory freedom from 
the rules of evidence. Perhaps unfortunately, however, it is not the end of my article. 
Notwithstanding that an agency may be free from the rules of evidence under the 
common law or by statute, there are likely some "rules," imposed on it by statute, 
with which it must be concerned. To conclude this discussion, I would like to deal, 
briefly, with the matter of statutory provisions respecting evidence. 
  

                                            
26 It may not even be the most efficient way to proceed where the parties are not sophisticated in the process 
and are not represented by legal counsel. 

 
27 Canadian Pacific Air Lines Ltd. v. CA.L.PA., [1993] 3 S.C.R. 724, 17 Admin. L.R. (2d) 141, 108D.L.R. 
(4th) 1, 160N.R. 321. 

 
28 Morisia Developments Ltd. v. Ontario Municipal Board (1990), 2 Admin. L.R. (2d)113(Ont.Div.Ct.). 

 
29 For example, in broadcasting matters the CRTC has adopted the rule that "No evidence may be introduced 
at a public hearing except in support to statements contained in an application, intervention or reply or in 
support of documents or material filed in support thereof." A similar rule was adopted by the Commission in 
telecommunications matters: "Where an intervener intends to present evidence at a central hearing, memoranda 
consisting of the material intended to be presented as evidence shall be served on all other parties forty-eight 
hours before the calling of the witness in respect thereof or such longer period as the Commission may consider 
necessary under the circumstances." 
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12. APPLICATION OF THE VARIOUS EVIDENCE ACTS 
 

The Evidence Acts of most of the provinces apply to the agencies within the 
sphere of that jurisdiction. In the federal sphere, all federal agencies are expressly 
made subject to the provisions of Part I of the Canada Evidence Act as section 2 of 
that statute provides that: "This Part applies to all criminal proceedings and to all 
civil proceedings and other matters whatever respecting which Parliament has 
jurisdiction." 

The Evidence Acts of Manitoba, British Columbia, and Saskatchewan contain 
similar application clauses (usually in section 2 of the Act). Similar results occur 
respecting the Evidence Acts of Ontario, Nova Scotia, Alberta, Prince, Edward 
Island, and New Brunswick through the definitions given for either "court" or "action," 
which are defined sufficiently broadly to catch proceedings before an administrative 
agency. The application of the Newfoundland Evidence Act 30 will depend on the 
wording of the particular provision of the Act in question. For example, s. 18 of the 
statute refers to the evidence of a child in "any legal proceeding," while section 20 
applies to courts and to "persons having, by law or by consent of the parties, 
authority to hear, receive and examine evidence." 

As a general principle (along with the Interpretation Act) the Evidence Act is a 
very useful tool in which you will find a lot of basic stuff that you may find very 
valuable in your decision-making. For example, the Canada Evidence Act31 provides 
that: 

5. (1) No Witness shall be excused from answering any question on the ground 
that the answer to the question may tend to criminate him, or may tend to establish 
his liability to a civil proceeding at the instance of the Crown or of any anon. 

6. A witness who is unable to speak may give his evidence in any other manner 
in which he can make it intelligible. 

13. Every court and judge, and every person having, by law or consent of 
parties, authority to hear and receive evidence, has power to administer an oath to 
every witness who is legally called to give evidence before that court, judge, or 
person. 

14. (1) Where a person called or desiring to give evidence objects, on grounds 
of conscientious scruples, to take an oath, that person may make the following 
solemn affirmation: 

I do solemnly affirm that the evidence to be given by me shall be the truth, 
the whole truth and nothing but the truth. 
(2) Where a person makes a solemn affirmation in accordance with  

subsection (1), his evidence shall be taken and have the same effect as if taken 
under oath. 

                                            
30 R.S.N. 1990,c.E-16. 

 
31 R.S.C. 1985,c. C-5. 
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[15.] (2) Any witness whose evidence is admitted or who makes a solemn 
affirmation under this section or section 14 is liable to indictment and punishment 
for perjury in all respects as if he had been sworn.' 

17. Judicial notice shall be taken of all Acts of the Imperial Parliament, of all 
ordinances made by the Governor in Council, or the lieutenant governor in council 
of any province or colony that, or some portion of which, now forms or hereafter may 
form part of Canada, and of all the Acts of the legislature of any such province or 
colony, whether enacted before or after the passing of the Constitution Act, 1867. 

18. Judicial notice shall be taken of all Acts of Parliament, public or private, 
without being specially pleaded. 
There are also restrictions on the receipt of evidence in the Act: 
 

6. Where, in any trial or other proceeding, criminal or civil, it is intended by the prosecution or 
the defence, or by any party, to examine as witnesses professional or other experts entitled 
according to the law or practice to give opinion evidence, not more than five of such witnesses 
may be called on either side without the leave of the court or judge or person presiding. 
( Personally, I suspect that, even where applicable, this is one provision which is seldom 
applied in agency proceedings.) 

 
There are also advance notice provisions before being able to submit certain 

types of books or records into evidence.32 (Agencies which have an express 
statutory freedom from the legal and technical rules of evidence, are likely free from 
many of these restrictive provisions.) 

 
13. SPECIFIC STATUTORY PROVISIONS IN THE AGENCY'S 

ENABLING ACT 
 
Aside from the relevant Evidence Act, an agency's decision-making will likely also 
be affected by statutory directions in its own enabling statute.33 An excellent 
example can be seen in section 5(3) of the Pension Act (as it will be amended by 
Bill C-67). This provision is illustrative of agencies' rules of evidence being adapted 
to the functions they are supposed to perform. The Pension Act (and the related 
veterans' legislation) are more than a simple income protection scheme for 
Canadian citizens. They are, as I understand, a recognition of the debt that the 
nation owes to those who serve in its armed forces and who fight in its defence. As 
set out in section 3 of both the current Veterans Appeal Board Act34 and Bill C-67, 

                                            
32 Sections 28,30(7). 

33 It is likely unnecessary to remind derision-makers that these statutory provisions override the common 
law freedom of agencies from evidentiary rules. There is, for example, case law to the effect that the failure 
to follow a statutory evidentiary provision can lead to a loss of jurisdiction: Hubley v. Nova Scotia (Workers' 
Compensation Board) (1992), 111 N.S.R. (2d) 295, 303 A.P.R. 295 (C.A.); Moore v. Prince Edward Island 
(Workers' Compensation Board) (1992), 101 Nfld. & P.E.I.R. 119, 321 A.P.R. 119 (P.E.I. C.A.); Burgess v. Nova 
Scotia (Workers' Compensation Board) (1994), 130 N.S.R. (2d) 32, 367 A.P.R. 32 (S.C.); Paulson v. Canada 
(Canadian Pension Commission) (1985), 62 N.R. 75 (Fed. C.A.) 

34 R.S.C. 1985 (3rd Supp.), c. 20 
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there is an obligation owed by the people and government of Canada to those who 
served their country and to their dependants. The idea that veterans' benefits are 
something more than a simple income protection plan but a repayment of an 
obligation owed to our veterans is reflected in the terms of section 5(3), as set out 
in Bill C-67: 
 
In making a decision under this Act, the Minister shall 

(a) draw from all the circumstances of the case and all the evidence 
presented to the Minister every reasonable inference in favour of the 
applicant or pensioner, 
(b) accept any uncontradicted evidence presented to the Minister by the 
applicant or pensioner that the Minister considers to be credible in the 
circumstances; and 
(c) resolve in favour of the applicant or pensioner any doubt, in the weighing 
of evidence, as to whether the applicant or pensioner has established a 
case.35 
 
Section 5(3)(a) goes to the ability cf something to prove a fact. It is directed 

at the situation where there is some missing piece in a puzzle. The ordinary civil 
burden of proof (which generally applies to administrative agencies) requires that 
he who is to benefit from some assertion be able to prove that its truth is more likely 
than not. Section 5(3)(a) appears to go to the situation where, although there is no 
actual disproof of a point, the applicant, while not quite being able to prove 
something, has been able to bring sufficient evidence from which that something 
may be inferred. 
For example, in Moore v. Prince Edward Island (Workers' Compensation Board)36 
the Workers' Compensation Board had to determine if the applicant's medical 
problems had been brought about by his accident on the job. The Board had before 
it a medical report which indicated that the injury was "most likely" related to the 
accident in question and that it was not related to a previous existing medical 
condition. This report was not contradicted. Other medical reports considered the 
applicant's condition to be consistent with the accident. Even the Board's own 
medical consultant did not rule out the accident as the cause of the condition but 
merely said that it was difficult to say whether or not the medical condition would 
have developed without the accident In that case, even though the applicant had 
not proven that his condition had resulted from the accident, the Prince Edward 
Island Court of Appeal held that the Board, taking into account all of the medical 
evidence to the effect that his injury could have been caused by the accident, and 
was not inconsistent with such a cause, and that there was no evidence that 
indicated otherwise, should have drawn the inference that it was the result of the 
accident. Taking a more simplistic example, if you see a child crying in the street, 
                                            
35 A similar provision exists in s. 39 respecting proceedings before the Veterans Review and Appeal Board. 
Both provisions are similar to the current s. 10(5) of the Pension Act. 

 

36 Above, note 33 
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with a burst balloon at his feet, and no other probable cause of his distress, section 
5(3)(a) would direct that you draw the inference that the balloon belonged to the 
child and had burst (thereby entitling him to a new balloon) even though there may 
be other possible interpretations of the scene. 

Section 5(3)(b) is aimed at alleviating technical concerns with evidence. It 
appears to be directed to the situation where the applicant has uncontradicted 
evidence which appears believable but which might have some technical inherent 
weakness which might make it inadmissible in a court of law. Hearsay evidence, for 
example, might be admitted under this rubric if it appeared believable that it was not 
contradicted. Another example might be an old document alleged to be from a World 
War I hospital unit, which could be accepted as being evidence of a some fact if it 
appears believable to the decision-maker (for example, because it looks to be about 
the right age and bears other signs that it is what it claims to be), be accepted as 
evidence notwithstanding that the document is undated or unsigned provided that 
there is no evidence contradicting it. Note the two criteria which must be met before 
section 5(3)(b) can be relied on. First, the evidence tendered must be 
uncontradicted. In other words, there cannot be other evidence refuting the fact it 
hopes to prove. Secondly, the evidence tendered has to be believable itself. Section 
5(3)(b) does not appear to be a direction to accept anything, merely a direction to 
accept what is believable and uncontradicted even though, under the technical rules 
of evidence, it might be inadmissible. As a last point, it looks to me that section 
5(3)(b) does not direct the decision-maker to accept the evidence as proof of a 
matter. It only, I think, directs the admission of the document as evidence. The 
decision-maker would still have to be satisfied on the appropriate balance of the 
proof of the particular fact in question. The decision-maker might admit the 
document, that is, find it capable of being evidence, but find that it has actually very 
little weight to sufficiently prove a point. That is where section 5(3)(c) comes in. 

Section 5(3)(c) goes to the burden of proof. After the decision-maker has 
admitted all of an applicant's evidence, somewhat questionable but nonetheless 
believable and uncontradicted, and has drawn all the inferences that can be drawn 
from that evidence, he or she then has to decide whether the applicant proven her 
eligibility for the benefit in question. 

As I have noted, generally in civil proceedings before agencies whoever will 
take the benefit of establishing a fact or case must satisfy the decision-maker that 
the fact or the case exists on the balance of probabilities.37 This means the person 
who is going to benefit must satisfy the decision-maker that a particular fact is more 
likely than not. He does not have to prove it absolutely. The reader is also likely 
already familiar with the principle that in criminal proceedings, the burden of proof 
on the Crown who asserts the criminality of the accused is to prove that criminality 
beyond a reasonable doubt. The Crown does not have to prove something as being 
absolutely certain. But it must take the decision-maker's comfort level with the 
                                            
37 Nand v. Edmonlon Public School District No.7(]994), 157 A.R. 123 (C.A.); Rak v. British Columbia 

(Superintendent of Brokers) (1990), 74 D.L.R. (4th) 725, 47 Admin. L.R. 243 (B.C. C.A.); Flynn v. Nova 

Scotia (Criminal Injuries Compensation Board) (1988), 49 D.L.R. (4th) 619 (N.S. C.A.); Gillen v. College of 

Physicians & Surgeons (Ontario) (1989), 68 O.R. 278 (Div. Ct.). 
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likelihood of a fact or as assertion up to the point where the decision-maker has no 
doubts which could be considered reasonable. 

Both of these burdens are displaced by section 5(3)(c), which directs that in 
determining whether a claimant has proven a fact (or her case) the decision-maker 
must find in favour of the applicant if the applicant "has produced credible evidence 
that raises at least a reasonable doubt that the fact is true."38 The claimant does not 
have to prove his assertion conclusively or even satisfy the decision-maker that it is 
more likely than not. If at the end of the day the decision-maker can say, "Although 
I am not convinced that the claimant has proven her case, I must concede that it is 
reasonably possible" then the claimant must win. Note that the section does not 
direct that the applicant wins if he brings in any evidence. The evidence must be 
sufficiently strong that it at least raises a reasonable doubt that the fact it is intended 
to prove is true. 

The reader can see that section 5(3) is really a statutory reflection of the 
approach to evidence which I suggested at the beginning of this presentation: that 
agencies should approach evidentiary questions, not from the perspective of the 
legal rules of evidence, but from the perspective of ensuring a sufficiently reliable 
factual base, which is fair and efficient as judged in the context of the mandate of 
the agency. This seems a good note on which to lead into my conclusion. 
 
13. CONCLUSION 
 

I have not tried here to outline what the rules of evidence are. There is not 
time to do so and, for the most part, the rules of evidence in agency proceedings 
will be what the agency makes them. Instead, I had three purposes. 
First, I wanted to caution agency decision-makers not to fall into the traditional rules 
of evidence trap. I do not believe that, in the main, agencies have the time or the 
skill to become embroiled in the technicalities of the judicial rules of evidence. 
 
  Secondly, I wanted to repeat the principle that evidence in agency 
proceedings should not be approached from the perspective of the technical legal 
rules of evidence. 
 

Thirdly, I wanted to suggest that, in approaching evidentiary questions, while 
neither the agency decision-maker nor the counsel appearing before him or her 
need be overly concerned with the technicalities of the legal rules of evidence, they 
should both be aware of the underlying purposes of those rules. If you direct your 
attention to these underlying purposes you will likely be more successful and 
operate more effectively than if you attempt to slavishly follow the court's rules. 

                                            
38 Teitelbaum J. in Tonner v. Canada (Minister of Veterans Affairs) (7 April 1995), T-802-94 (Fed. T.D.). See 
to the same effect Paulson v. Canada (Canadian Pension Commission), above, note 33; Burgess v. Nova Scotia 

(Workers' Compensation Board), above, note 33. 
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Part 1 — Interpretation and Application 

 
Definitions 

In this Act: 
1 

"applicant" includes an appellant, a claimant or a complainant; 

"application" includes an appeal, a review or a complaint but excludes any interim or preliminary matter or 

an application to the court; 

"appointing authority" means the person or the Lieutenant Governor in Council who, under another Act, 

has the power to appoint the chair, vice chair and members, or any of them, to the tribunal; 

"constitutional question" means any question that requires notice to be given under section 8 of the 

Constitutional Question Act; 

"court" means the Supreme Court; 

"decision" includes a determination, an order or other decision; 

"facilitated settlement process" means a process established under section 28 [facilitated settlement]; 

"intervener" means a person who is permitted by the tribunal to participate as an intervener in an 

application; 

"member" means a person appointed to the tribunal to which a provision of this Act applies; 

"privative clause" means provisions in the tribunal's enabling Act that give the tribunal exclusive and final 

http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01


Administrative Tribunals Act http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01 

5 of 37 2018-03-18, 5:01 p.m. 

 

 

jurisdiction to inquire into, hear and decide certain matters and questions and provide that a decision of 

the tribunal in respect of the matters within its jurisdiction is final and binding and not open to review in 

any court; 

"tribunal" means a tribunal to which some or all of the provisions of this Act are made applicable; 

"tribunal's enabling Act" means the Act under which the tribunal is established or continued. 

 
Application by incorporation 

The provisions of this Act do not operate, except as made applicable to a tribunal or other body by another 

1.1 (1) enactment. 

If another enactment refers to a provision of that enactment or of a third enactment that incorporates a 

(2) provision of this Act, the reference is deemed to include a reference to the incorporated provision of this Act. 

If another enactment incorporates section 1 [definitions] of this Act, 

(3)  
(a) 

(b) 

the definitions in this Act apply to provisions of this Act incorporated by the other enactment, but 

unless a contrary intention appears in the other enactment, the definitions in this Act do not apply 

to a use of a term in the other enactment outside of the incorporated provisions. 

Subsection (1) does not apply to this section or to section 62 [application of Act to BC Review Board]. 
(4) 

 
Part 2 — Appointments 

 

Chair's initial term and reappointment 

The chair of the tribunal may be appointed by the appointing authority, after a merit-based process, to hold 

2 (1) office for an initial term of 3 to 5 years. 

The chair may be reappointed by the appointing authority, after a merit-based process, for additional terms 

(2) of up to 5 years. 

 
Member's initial term and reappointment 

A member, other than the chair, may be appointed by the appointing authority, after a merit-based process 

3 (1) and consultation with the chair, to hold office for an initial term of 2 to 4 years. 
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(2) A member may be reappointed by the appointing authority, after a merit-based process, as a member of the 

tribunal for additional terms of up to 5 years. 

 
Appointment of acting chair 

If the chair expects to be absent or is absent, the chair may designate a vice chair as the acting chair for the 

4 (1) period that the chair is absent. 

If the chair expects to be absent or is absent and there is no vice chair or if there is a vice chair and the vice 

(2) chair is not willing or able to act as chair, the chair may designate a member as the acting chair for the 

period that the chair is absent. 

Despite subsections (1) and (2), if the chair is absent or incapacitated for an extended period of time, the 

(3) appointing authority may designate a vice chair as the acting chair for the period that the chair is absent or 

incapacitated. 

Despite subsections (1) and (2), if the chair is absent or incapacitated for an extended period of time and 

(4) there is no vice chair or if there is a vice chair and the vice chair is not willing or able to act as chair, the 

appointing authority may designate a member, or appoint an individual who would otherwise be qualified for 

appointment as a member or as the chair, as the acting chair for the period that the chair is absent or 

incapacitated. 

If the tribunal has no chair, the appointing authority may appoint an individual, who is a member, or appoint 

(5) an individual who would otherwise be qualified for appointment as a member or as the chair, as the acting 

chair for a term of up to 6 months. 

In exceptional circumstances an individual may be appointed as the acting chair under subsection (5) for an 
(6) additional term of up to 6 months. 

Subsections (3), (4) and (5) apply whether or not an individual is designated, under the Act under which the 
(7) chair is appointed, to act on behalf of the chair. 

An individual designated or appointed under any of subsections (1) to (5) has all the powers and may 
(8) perform all the duties of the chair. 

 
Member's absence or incapacitation 

If a member is absent or incapacitated for an extended period of time or expects to be absent for an 

5 (1) extended period of time, the appointing authority, after consultation with the chair, may appoint another 

http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01


Administrative Tribunals Act http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01 

7 of 37 2018-03-18, 5:01 p.m. 

 

 

person, who would otherwise be qualified for appointment as a member, to replace the member until the 

member returns to full duty or the member's term expires, whichever comes first. 

The appointment of a person to replace a member under subsection (1) is not affected by the member 
(2) returning to less than full duty. 

 
Member's temporary appointment 

If the tribunal requires additional members, the chair, after consultation with the minister responsible for the 

6  (1) 

 

 

(2) 

(3) 

Act under which the tribunal is established, may appoint an individual, who would otherwise be qualified for 

appointment as a member, to be a member for up to 6 months. 

Under subsection (1), an individual may be appointed to the tribunal only twice in any 2 year period. 

An appointing authority may establish conditions and qualifications for appointments under subsection (1). 

Powers after resignation or expiry of term 

If a member resigns or their appointment expires, the chair may authorize that individual to continue to 

7  (1) 

 
 

(2) 

(3) 

exercise powers as a member of the tribunal in any proceeding over which that individual had jurisdiction 

immediately before the end of their term. 

An authorization under subsection (1) continues until a final decision in that proceeding is made. 

If an individual performs duties under subsection (1), section 10 applies. 

Validity of tribunal acts 

An act of the tribunal is not invalid because of a defect that is afterwards discovered in the appointment of a 

7.1 chair, vice chair or member. 
 

Termination for cause 

The appointing authority may terminate the appointment of the chair, a vice chair or a member for cause. 

8 

Responsibilities of the chair 

The chair is responsible for the effective management and operation of the tribunal and the organization and 
9 allocation of work among its members. 
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Remuneration and benefits for members 

In accordance with general directives of the Treasury Board, members must be reimbursed for reasonable 

10 (1) travelling and out of pocket expenses necessarily incurred in carrying out their duties. 

In accordance with general directives of the Treasury Board, the minister responsible for the tribunal's 

(2) enabling Act must set the remuneration for those members who are to receive remuneration. 

 
Part 3 — Clustering 

 
Designating clusters 

The Lieutenant Governor in Council may, by regulation, designate 2 or more tribunals as a cluster if, in the 

10.1 (1) 

 

 

(2) 

 
 

 
(3) 

opinion of the Lieutenant Governor in Council, the matters that the tribunals deal with are such that they can 

operate more effectively and efficiently as part of a cluster than alone. 

The Lieutenant Governor in Council may, by regulation, do one or both of the following: 

remove a tribunal from a cluster; 
(a) 

add a tribunal to a cluster. 
(b) 

If a tribunal is in a cluster, this Part applies to the tribunal despite any other enactment. 

Executive chair 

The Lieutenant Governor in Council may, after a merit-based process, appoint an executive chair to be 

10.2 (1) responsible for the effective management and operation of all of the tribunals in a cluster. 

The executive chair has all the powers, duties and immunities of the chair of each tribunal in the cluster 

(2) under an enactment. 

To the extent necessary to give effect to subsection (2), and subject to this Part, if a tribunal is in a cluster, 

(3) any reference to the chair of the tribunal in an enactment is deemed to be a reference to the executive chair 

of the cluster. 

The executive chair holds office for an initial term of 3 to 5 years. 

(4)  
The executive chair may be reappointed by the Lieutenant Governor in Council, after a merit-based process, 

(5) for additional terms of up to 5 years. 
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(6) The executive chair must have all the qualifications required of a chair of any tribunal in the cluster under 

any enactment. 

The executive chair is a member of each of the tribunals in the cluster for which he or she is responsible. 

(7)  

Tribunal chairs 

Subject to section 10.6 [transition], the appointing authority may, after a merit-based process, appoint a 

10.3 (1) tribunal chair for a tribunal in the cluster under the direction of the executive chair of that cluster. 

The term of appointment of a tribunal chair is the same as the term of appointment of the chair of the 

(2) tribunal under the tribunal's enabling Act. 

A tribunal chair may be reappointed, after a merit-based process, on the same basis as the chair of the 
(3) tribunal under the tribunal's enabling Act. 

The executive chair may delegate to a tribunal chair a power or duty of the chair of the tribunal under an 
(4) enactment, including a power under the enactment to delegate a power or duty to another person. 

The tribunal chair has all the immunities of the chair of the tribunal under an enactment. 

(5)  
The appointing authority may appoint the executive chair of a cluster to also be the tribunal chair of a 

(6) tribunal in the cluster. 

The tribunal chair is a member of the tribunal for which he or she is appointed. 

(7)  

Alternate executive chair 

The Lieutenant Governor in Council may designate a member of a tribunal in a cluster, other than the 

10.4 (1) executive chair of the cluster, as an alternate executive chair. 

If the executive chair of a cluster is absent or incapacitated, the alternate executive chair has all the powers 

(2) and immunities and may perform all the duties of the executive chair. 

 
Validity of tribunal acts 

An act of a tribunal is not invalid because of a defect that is afterwards discovered in the appointment of an 

10.5 executive chair or tribunal chair. 

 

Transition 

http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01


Administrative Tribunals Act http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01 

10 of 37 2018-03-18, 5:01 p.m. 

 

 

10.6 (1) On the designation of a tribunal as part of a cluster under section 10.1 (1) or (2) (b) [designating clusters], 

the individual appointed as chair under the tribunal's enabling Act is no longer appointed under the tribunal's 

enabling Act and is deemed to be appointed as tribunal chair under section 10.3 [tribunal chairs]. 

The term of the deemed appointment as tribunal chair under subsection (1) ends on the date the individual's 

(2) appointment under the tribunal's enabling Act would have ended if the tribunal had not been designated as 

part of a cluster. 

On a tribunal in a cluster ceasing to be in any cluster, the individual appointed as tribunal chair is deemed to 

(3) be the chair under the tribunal's enabling Act for the remainder of the term of his or her appointment as 

tribunal chair. 

On an individual appointed as tribunal chair being appointed as executive chair of a cluster, the individual 
(4) remains the tribunal chair until his or her appointment as tribunal chair expires or is terminated. 

This section applies despite any other provision in this Part. 

(5)  
 

Part 4 — Practice and Procedure 

 
General power to make rules respecting practice and procedure 

Subject to an enactment applicable to the tribunal, the tribunal has the power to control its own processes 

11  (1) 

 

 

(2) 

and may make rules respecting practice and procedure to facilitate the just and timely resolution of the 

matters before it. 

Without limiting subsection (1), the tribunal may make rules as follows: 

respecting the holding of pre-hearing conferences, including confidential pre-hearing conferences, 

(a) 

 

(b) 

(c) 

 

(d) 

(e) 

(f) 

and requiring the parties and any interveners to attend a pre-hearing conference; 

respecting facilitated settlement processes; 

respecting receipt and disclosure of evidence, including but not limited to pre-hearing receipt and 

disclosure and pre-hearing examination of a party on oath, affirmation or by affidavit; 

respecting the exchange of records and documents by parties; 

respecting the filing of written submissions by parties; 

respecting the filing of admissions by parties; 
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(g) 

 
 

 
(h) 

(i) 

(i.1) 

 
(j) 

(j.1) 

(k) 

(l) 

(m) 

(n) 

(o) 

(p) 

 

(q) 

(r) 

(s) 

(t) 

(u) 

(v) 

(v.1) 

(w) 

(x) 

specifying the form of notice to be given to a party by another party or by the tribunal requiring a 

party to diligently pursue an application and specifying the time within which and the manner in 

which the party must respond to the notice; 

respecting service and filing of notices, documents and orders, including substituted service; 

requiring a party to provide an address for service or delivery of notices, documents and orders; 

requiring an intervener to provide an address for service or delivery of notices, orders and other 

documents; 

providing that a party's address of record is to be treated as an address for service; 

providing that an intervener's address of record is to be treated as an address for service; 

respecting procedures for preliminary or interim matters; 

respecting amendments to an application or responses to it; 

respecting the addition of parties to an application; 

respecting adjournments; 

respecting the extension or abridgement of time limits provided for in the rules; 

respecting the transcribing or tape recording of its proceedings and the process and fees for 

reproduction of a tape recording if requested by a party; 

establishing the forms it considers advisable; 

respecting the joining of applications; 

respecting exclusion of witnesses from proceedings; 

respecting the effect of a party's non-compliance with the tribunal's rules; 

respecting access to and restriction of access to tribunal documents by any person; 

respecting witness fees and expenses; 

respecting filing and service of a summons to a witness; 

respecting applications to set aside any summons served by a party; 

requiring or allowing that a process be conducted electronically, with or without conditions. 

In an application, the tribunal may waive or modify one or more of its rules in exceptional circumstances. 
(3 
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(4) The tribunal must make accessible to the public any rules of practice and procedure made under this section. 

Rules for the tribunal may be different for different classes of disputes, claims, issues and circumstances. 

(5) 

Practice directives tribunal must make 

The tribunal must issue practice directives respecting 

12 (1)  
(a) 

 

(b) 

the usual time period for completing an application and for completing the procedural steps within 

an application, and 

the usual time period within which the tribunal's final decision and reasons are to be released after 

the hearing of the application is completed. 

The tribunal is not bound by its practice directives in the exercise of its powers or the performance of its 
(2) duties. 

Practice directives must be consistent with any enactment applying to the tribunal and any rule of practice or 
(3) procedure made by the tribunal. 

The tribunal must make accessible to the public any practice directives made under this section. 

(4)  

Practice directives tribunal may make 

The tribunal may issue practice directives. 

13 (1) 
Practice directives must be consistent with any enactment applying to the tribunal and any rule of practice or 

(1.1) procedure made by the tribunal. 

The tribunal is not bound by its practice directives in the exercise of its powers or the performance of its 
(2) duties. 

The tribunal must make accessible to the public any practice directives made under subsection (1). 

(3) 

General power to make orders 

In order to facilitate the just and timely resolution of an application the tribunal, if requested by a party or an 
14 intervener, or on its own initiative, may make any order 

for which a rule is made by the tribunal under section 11, 

(a) 

(b) 
for which a rule is prescribed under section 60, or 
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(c) in relation to any matter that the tribunal considers necessary for purposes of controlling its own 

proceedings. 

 

Interim orders 

The tribunal may make an interim order in an application. 

15 

Consent orders 

On the request of the parties to an application, the tribunal may make a consent order if it is satisfied that 

16 (1) the order is consistent with the enactments governing the application. 

If the tribunal declines to make a consent order under subsection (1), it must provide the parties with 

(2) reasons for doing so. 

 
Withdrawal or settlement of application 

If an applicant withdraws all or part of an application or the parties advise the tribunal that they have 

17 (1) reached a settlement of all or part of an application, the tribunal must order that the application or the part 

of it is dismissed. 

If the parties reach a settlement in respect of all or part of the subject matter of an application, on the 

(2) request of the parties, the tribunal may make an order that includes the terms of settlement if it is satisfied 

that the order is consistent with the enactments governing the application. 

If the tribunal declines to make an order under subsection (2), it must provide the parties with reasons. 

(3) 

Failure of party to comply with tribunal orders and rules 

If a party fails to comply with an order of the tribunal or with the rules of practice and procedure of the tribunal, 

18 including any time limits specified for taking any actions, the tribunal, after giving notice to that party, may do 

one or more the following: 

schedule a written, electronic or oral hearing; 

(a) 

(b) 

 

(c) 

continue with the application and make a decision based on the information before it, with or 

without providing an opportunity for submissions; 

dismiss the application. 
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Service of notice or documents 

If the tribunal is required to provide a notice or any document to a party or other person in an application, it 

19 (1) may do so by personal service of a copy of the notice or document or by sending the copy to the person by 

any of the following means: 

ordinary mail; 

(a) 

(b) 

(c) 

electronic transmission, including telephone transmission of a facsimile; 

if specified in the tribunal's rules, another method that allows proof of receipt. 

If the copy is sent by ordinary mail, it must be sent to the most recent address known to the tribunal and 

(2) must be considered to be received on the fifth day after the day it is mailed, unless that day is a holiday, in 

which case the copy must be considered to be received on the next day that is not a holiday. 

If the copy is sent by electronic transmission it must be considered to be received on the day after it was 

(3) sent, unless that day is a holiday, in which case the copy must be considered to be received on the next day 

that is not a holiday. 

If the copy is sent by a method referred to in subsection (1) (c), the tribunal's rules govern the day on which 
(4) the copy must be considered to be received. 

If through absence, accident, illness or other cause beyond the party's control a party who acts in good faith 

(5) does not receive the copy until a later date than the date provided under subsection (2), (3) or (4), that 

subsection does not apply. 

 
When failure to serve does not invalidate proceeding 

If a notice or document is not served in accordance with section 19, the proceeding is not invalidated if 

20 

(a) 

 

(b) 

(c) 

the contents of the notice or document were known by the person to be served within the time 

allowed for service, 

the person to be served consents, or 

the failure to serve does not result in prejudice to the person, or any resulting prejudice can be 

satisfactorily addressed by an adjournment or other means. 

 

Notice of hearing by publication 

If the tribunal is of the opinion that because there are so many parties to an application or for any other reason 

21 
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it is impracticable to give notice of a hearing to a party by a method referred to in section 19 (1) (a) to (c), the 

tribunal may give notice of a hearing by public advertisement or otherwise as the tribunal directs. 

 
Notice of appeal (inclusive of prescribed fee) 

A decision may be appealed by filing a notice of appeal with the tribunal. 

22  (1) 

(2) 
A notice of appeal must 

be in writing or in another form authorized by the tribunal's rules, 
(a) 

identify the decision that is being appealed, 
(b) 

state why the decision should be changed, 
(c) 

state the outcome requested, 
(d) 

contain the name, address and telephone number of the appellant, and if the appellant has an agent 

(e) 

 
 

(f) 

(g) 

to act on the appellant's behalf in respect of the appeal, the name of the agent and a telephone 

number at which the agent may be contacted during regular business hours, 

include an address for delivery of any notices in respect of the appeal, and 

be signed by the appellant or the appellant's agent. 

 

(3) 
A notice of appeal must be accompanied by payment of the prescribed fee. 

Despite subsection (3), if a notice of appeal is deficient or if the prescribed fee is outstanding, the chair or 

(4) the chair's delegate may allow a reasonable period of time within which the notice may be corrected or the 

fee is to be paid. 

 
Notice of appeal (exclusive of prescribed fee) 

A decision may be appealed by filing a notice of appeal with the tribunal. 

23  (1) 

(2) 
A notice of appeal must 

be in writing or in another form authorized by the tribunal's rules, 
(a) 

identify the decision that is being appealed, 
(b) 

state why the decision should be changed, 
(c) 

state the outcome requested, 
(d) 
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(e) 

 
 

 
(f) 

(g) 

contain the name, address and telephone number of the appellant, and if the appellant has an agent 

to act on the appellant's behalf in respect of the appeal, the name of the agent and a telephone 

number at which the agent may be contacted during regular business hours, 

include an address for delivery of any notices in respect of the appeal, and 

be signed by the appellant or the appellant's agent. 

If a notice of appeal is deficient the chair or the chair's delegate may allow a reasonable period of time within 
(3) which the notice may be corrected. 

 
Time limit for appeals 

A notice of appeal respecting a decision must be filed within 30 days of the decision being appealed, unless 

24 (1) the tribunal's enabling Act provides otherwise. 

Despite subsection (1), the tribunal may extend the time to file a notice of appeal, even if the time to file has 

(2) expired, if satisfied that special circumstances exist. 

 
Appeal does not operate as stay 

The commencement of an appeal does not operate as a stay or suspend the operation of the decision being 
25 appealed unless the tribunal orders otherwise. 

 

Organization of tribunal 

The chair of the tribunal may organize the tribunal into panels, each comprised of one or more members. 

26 (1) 
If the chair organizes a panel comprised of more than one member, the chair must designate one of those 

(2) members as chair of the panel. 

The members of the tribunal may sit 

(3)  
(a) 

(b) 

as the tribunal, or 

as a panel of the tribunal. 

 

(4) 

(5) 

Two or more panels may sit at the same time. 

If members of the tribunal sit as a panel, 

the panel has the jurisdiction of, and may exercise and perform the powers and duties of, the 
(a) 
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tribunal, and 

a decision of the panel is a decision of the tribunal. 
(b) 

The decision of a majority of the members of a panel of the tribunal is a decision of the tribunal and, in the 
(6) case of a tie, the decision of the chair of the panel governs. 

If a member of a panel is unable for any reason to complete the member's duties, the remaining members of 

(7) that panel, with consent of the chair of the tribunal, may continue to hear and determine the matter, and the 

vacancy does not invalidate the proceeding. 

If a panel is comprised of one member and that member is unable for any reason to complete the member's 

(8) duties, the chair of the tribunal, with the consent of all parties to the application, may organize a new panel 

to continue to hear and determine the matter on terms agreed to by the parties, and the vacancy does not 

invalidate the proceeding. 

The chair or the chair's delegate may hear and decide any interim or preliminary matter in an application, 
(9) and for that purpose may exercise any of the powers of the tribunal necessary to decide the matter. 

 
Staff of tribunal 

Employees necessary to carry out the powers, functions and duties of the tribunal may be appointed under 

27 (1) the Public Service Act. 

The chair of the tribunal may engage or retain consultants, investigators, lawyers, expert witnesses or other 

(2) persons the tribunal considers necessary to exercise its powers and carry out its duties and may determine 

their remuneration. 

The Public Service Act does not apply to a person retained under subsection (2) of this section. 

(3) 

Facilitated settlement 

The chair may appoint a member or staff of the tribunal or another person to conduct a facilitated settlement 

28 (1) process to resolve one or more issues in dispute. 

The tribunal may require 2 or more parties to participate in the facilitated settlement process, in accordance 

(2) with the rules of the tribunal. 

The tribunal may make the consent of one, all or none of the parties to the application a condition of a 
(3) facilitated settlement process, in accordance with the rules of the tribunal. 
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Disclosure protection 

In a proceeding, other than a criminal proceeding, unless the parties to an application consent, a person 

29 (1) must not disclose or be compelled to disclose 

a document or other record created by a party specifically for the purposes of achieving a 

(a) 

 

(b) 

settlement of one or more issues through a facilitated settlement process, or 

a statement made by a party in a facilitated settlement process specifically for the purpose of 

achieving a settlement of one or more issues in dispute. 

Subsection (1) does not apply to a settlement agreement. 
(2) 

Tribunal duties 

Tribunal members must faithfully, honestly and impartially perform their duties and must not, except in the 
30 proper performance of those duties, disclose to any person any information obtained as a member. 

 

Summary dismissal 

At any time after an application is filed, the tribunal may dismiss all or part of it if the tribunal determines 

31 (1) that any of the following apply: 

the application is not within the jurisdiction of the tribunal; 

(a) 

(b) 

(c) 

(d) 

(e) 

 

(f) 

(g) 

the application was not filed within the applicable time limit; 

the application is frivolous, vexatious or trivial or gives rise to an abuse of process; 

the application was made in bad faith or filed for an improper purpose or motive; 

the applicant failed to diligently pursue the application or failed to comply with an order of the 

tribunal; 

there is no reasonable prospect the application will succeed; 

the substance of the application has been appropriately dealt with in another proceeding. 

Before dismissing all or part of an application under subsection (1), the tribunal must give the applicant an 
(2) opportunity to make written submissions or otherwise be heard. 

If the tribunal dismisses all or part of an application under subsection (1), the tribunal must inform the 
(3) parties and any interveners of its decision in writing and give reasons for that decision. 
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Representation of parties to an application 

A party to an application may be represented by counsel or an agent and may make submissions as to facts, law 
32 and jurisdiction. 

 

Interveners 

The tribunal may allow a person to intervene in an application if the tribunal is satisfied that 

33 (1)  
(a) 

(b) 

the person can make a valuable contribution or bring a valuable perspective to the application, and 

the potential benefits of the intervention outweigh any prejudice to the parties caused by the 

intervention. 

 
(2) 

The tribunal may limit the participation of an intervener in one or more of the following ways: 

in relation to cross examination of witnesses; 
(a) 

in relation to the right to lead evidence; 
(b) 

to one or more issues raised in the application; 
(c) 

to written submissions; 
(d) 

to time limited oral submissions. 
(e) 

If 2 or more applicants for intervener status have the same or substantially similar views or expertise, the 

(3) tribunal may require them to file joint submissions. 

 
Power to compel witnesses and order disclosure 

A party to an application may prepare and serve a summons in the form established by the tribunal, 

34 (1) requiring a person 

to attend an oral or electronic hearing to give evidence on oath or affirmation or in any other 

(a) 

 

(b) 

manner that is admissible and relevant to an issue in the application, or 

to produce for the tribunal, that party or another party a document or other thing in the person's 

possession or control that is admissible and relevant to an issue in the application. 

 
(2) 

A party to an application may apply to the court for an order 

directing a person to comply with a summons served by a party under subsection (1), or 
(a) 

directing any directors and officers of a person to cause the person to comply with a summons 
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served by a party under subsection (1). 

Subject to section 29, at any time before or during a hearing, but before its decision, the tribunal may make 
(3) an order requiring a person 

to attend an oral or electronic hearing to give evidence on oath or affirmation or in any other 

(a) 

 

(b) 

manner that is admissible and relevant to an issue in an application, or 

to produce for the tribunal or a party a document or other thing in the person's possession or 

control, as specified by the tribunal, that is admissible and relevant to an issue in an application. 

 
(4) 

The tribunal may apply to the court for an order 

directing a person to comply with an order made by the tribunal under subsection (3), or 
(a) 

directing any directors and officers of a person to cause the person to comply with an order made 

(b) by the tribunal under subsection (3). 
 

Recording tribunal proceedings 

The tribunal may transcribe or tape record its proceedings. 

35 (1) 
If the tribunal transcribes or tape records a proceeding, the transcription or tape recording must be 

(2) considered to be correct and to constitute part of the record of the proceeding. 

If, by a mechanical or human failure or other accident, the transcription or tape recording of a proceeding is 
(3) destroyed, interrupted or incomplete, the validity of the proceeding is not affected. 

 
Form of hearing of application 

In an application or an interim or preliminary matter, the tribunal may hold any combination of written, 
36 electronic and oral hearings. 

 

Applications involving similar questions 

If 2 or more applications before the tribunal involve the same or similar questions, the tribunal may 

37 (1)  
(a) 

(b) 

(c) 

combine the applications or any part of them, 

hear the applications at the same time, 

hear the applications one immediately after the other, or 
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(d) stay one or more of the applications until after the determination of another one of them. 

The tribunal may make additional orders respecting the procedure to be followed with respect to applications 
(2) under this section. 

 
Examination of witnesses 

Subject to subsection (2), in an oral or electronic hearing a party to an application may call and examine 

38 (1) witnesses, present evidence and submissions and conduct cross examination of witnesses as reasonably 

required by the tribunal for a full and fair disclosure of all matters relevant to the issues in the application. 

The tribunal may reasonably limit further examination or cross examination of a witness if it is satisfied that 

(2) the examination or cross examination has been sufficient to disclose fully and fairly all matters relevant to 

the issues in the application. 

The tribunal may question any witness who gives oral evidence in an oral or electronic hearing. 

(3) 

Adjournments 

An application may be adjourned by the tribunal on its own motion or if it is shown to the satisfaction of the 

39 (1) tribunal that the adjournment is required to permit an adequate hearing to be held. 

In considering whether an application should be adjourned, the tribunal must have regard to the following 

(2) factors: 

 
(a) 

(b) 

(c) 

(d) 

(e)  

 

the reason for the adjournment; 

whether the adjournment would cause unreasonable delay; 

the impact of refusing the adjournment on the parties; 

the impact of granting the adjournment on the parties; 

the impact of the adjournment on the public interest. 

Information admissible in tribunal proceedings 

The tribunal may receive and accept information that it considers relevant, necessary and appropriate, 

40  (1) 

 

(2) 

whether or not the information would be admissible in a court of law. 

Despite subsection (1), the tribunal may exclude anything unduly repetitious. 
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(3) Nothing is admissible before the tribunal that is inadmissible in a court because of a privilege under the law 

of evidence. 

Nothing in subsection (1) overrides the provisions of any Act expressly limiting the extent to or purposes for 
(4) which any oral testimony, documents or things may be admitted or used in evidence. 

[Repealed 2015-10-18.] 

(5)  

Hearings open to public 

An oral hearing must be open to the public. 

41 (1) 
Despite subsection (1), the tribunal may direct that all or part of the information be received to the exclusion 

(2) of the public if the tribunal is of the opinion that 

the desirability of avoiding disclosure in the interests of any person or party affected or in the public 

(a) 

 
 

(b) 

interest outweighs the desirability of adhering to the principle that hearings be open to the public, 

or 

it is not practicable to hold the hearing in a manner that is open to the public. 

The tribunal must make a document submitted in a hearing accessible to the public unless the tribunal is of 
(3) the opinion that subsection (2) (a) or section 42 applies to that document. 

 
Discretion to receive evidence in confidence 

The tribunal may direct that all or part of the evidence of a witness or documentary evidence be received by it in 

42 confidence to the exclusion of a party or parties or any interveners, on terms the tribunal considers necessary, if 

the tribunal is of the opinion that the nature of the information or documents requires that direction to ensure 

the proper administration of justice. 

 

Part 5 — Jurisdiction over Legal Questions 
 

Discretion to refer questions of law to court 

The tribunal has jurisdiction to determine all questions of fact, law or discretion that arise in any matter 

43  (1) 

 

(2) 

before it, including constitutional questions. 

If a question of law, including a constitutional question, is raised by a party in a tribunal proceeding, on the 
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request of a party or on its own initiative, at any stage of an application the tribunal may refer that question 

to the court in the form of a stated case. 

If a constitutional question is raised by a party in an application, on the request of the Attorney General, the 
(3) tribunal must refer that question to the court in the form of a stated case. 

The stated case under subsection (2) or (3) must 

(4)  
(a) 

(b) 

(c) 

(d) 

be prepared by the tribunal, 

be in writing, 

be filed with the court registry, and 

include a statement of the facts and relevant evidence. 

 

(5) 
Subject to the direction of the court, the tribunal must 

to the extent that it is practicable in light of the stated case, proceed to hear and decide all 

(a) 

 

(b) 

 

(c) 

questions except the questions raised in the stated case, 

suspend the application as it relates to the stated case and reserve its decision until the opinion of 

the court has been given, and 

decide the application in accordance with the opinion. 

 

(6) 
A stated case must be brought on for hearing as soon as practicable. 

Subject to subsection (8), the court must hear and determine the stated case and give its decision as soon as 

(7) practicable. 

The court may refer the stated case back to the tribunal for amendment or clarification, and the tribunal 
(8) must promptly amend and return the stated case for the opinion of the court. 

 
Tribunal without jurisdiction over constitutional questions 

The tribunal does not have jurisdiction over constitutional questions. 

44 (1) 
Subsection (1) applies to all applications made before, on or after the date that the subsection applies to a 

(2) tribunal. 

 
Tribunal without jurisdiction over Canadian Charter of Rights and Freedoms issues 
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45 (1) The tribunal does not have jurisdiction over constitutional questions relating to the Canadian Charter of 

Rights and Freedoms. 

Subsection (1) applies to all applications made before, on or after the date that the subsection applies to a 

(1.1) tribunal. 

If a constitutional question, other than one relating to the Canadian Charter of Rights and Freedoms, is 
(2) raised by a party in a tribunal proceeding 

on the request of a party or on its own initiative, at any stage of an application the tribunal may 

(a) 

 

(b) 

refer that question to the court in the form of a stated case, or 

on the request of the Attorney General, the tribunal must refer that question to the court in the 

form of a stated case. 

 
(3) 

 
 
 

 
 

 
(4) 

The stated case must 

be prepared by the tribunal, 
(a) 

be in writing, 
(b) 

be filed with the court registry, and 
(c) 

include a statement of the facts and relevant evidence. 
(d) 

Subject to the direction of the court, the tribunal must 

to the extent that it is practicable in light of the stated case, proceed to hear and decide all 

(a) 

 

(b) 

 

(c) 

questions except the questions raised in the stated case, 

suspend the application as it relates to the stated case and reserve its decision until the opinion of 

the court has been given, and 

decide the application in accordance with the opinion. 

 

(5) 
A stated case must be brought on for hearing as soon as practicable. 

Subject to subsection (7), the court must hear and determine the stated case and give its decision as soon as 

(6) practicable. 

The court may refer the stated case back to the tribunal for amendment or clarification, and the tribunal 
(7) must promptly amend and return the stated case for the opinion of the court. 
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Notice to Attorney General if constitutional question raised in application 

If a constitutional question over which the tribunal has jurisdiction is raised in a tribunal proceeding, the party 
46 who raises the question must give notice in compliance with section 8 of the Constitutional Question Act. 

 

Discretion to decline jurisdiction to apply the Human Rights Code 

The tribunal may decline jurisdiction to apply the Human Rights Code in any matter before it. 

46.1 (1) 
Without limiting the matters the tribunal may consider when determining whether to decline jurisdiction 

(2) under subsection (1), the tribunal may consider whether, in the circumstances, there is a more appropriate 

forum in which the Human Rights Code may be applied. 

If, in an application before the tribunal, a party or an intervener raises the question of whether there is a 

(3) conflict between the Human Rights Code and any other enactment, the party or intervener must serve notice 

on the Attorney General in accordance with this section. 

The notice must contain the following information: 

(4)   
(a) 

(b) 

(c) 

(d) 

 

(e) 

the names and addresses for delivery of the parties and interveners to the application; 

the name of the tribunal and address of the tribunal's registry; 

any identification numbers assigned by the tribunal to the application; 

the section of the enactment and the section of the Human Rights Code that may conflict and the 

basis on which the question of a conflict arises; 

the date, time and location of any hearing scheduled by the tribunal to consider the question. 

The notice must be served on the Attorney General at least 14 days before the date of any hearing scheduled 
(5) by the tribunal to consider the question, unless the Attorney General, in writing, waives this requirement. 

The tribunal may not hear the question of whether there is a conflict between the Human Rights Code and 

(6) any other enactment until after the Attorney General has been served with notice in accordance with this 

section. 

If the party or intervener required to serve notice on the Attorney General does not provide proof of service 
(7) satisfactory to the tribunal, the tribunal may 

adjourn the hearing of the question until the party or intervener provides proof of service 

(a) satisfactory to the tribunal, or 
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(b) decline to consider the question and proceed to hear the remainder of the application. 

If the Attorney General has been served with notice in accordance with this section and intends to appear at 
(8) the hearing scheduled to consider the question, the Attorney General 

must give notice to the tribunal and the parties and interveners to the application at least 3 days 

(a) 

 

(b) 

before the date of the hearing, and 

has the same rights as any other party to the hearing. 

Subsections (3) to (8) do not apply if the Attorney General is representing a party or intervener in the 
(9) application before the tribunal. 

This section applies to all applications made before, on or after the date that this section applies to a 
(10) tribunal. 

 
Limited jurisdiction and discretion to decline jurisdiction to apply the Human Rights Code 

Subject to subsection (2), the tribunal may decline jurisdiction to apply the Human Rights Code in any 

46.2 (1) matter before it. 

The tribunal does not have jurisdiction over a question of whether there is a conflict between the Human 

(2) Rights Code and any other enactment. 

Without limiting the matters the tribunal may consider when determining whether to decline jurisdiction 

(3) under subsection (1), the tribunal may consider whether, in the circumstances, there is a more appropriate 

forum in which the Human Rights Code may be applied. 

This section applies to all applications made before, on or after the date that this section applies to a 
(4) tribunal. 

 
Tribunal without jurisdiction to apply the Human Rights Code 

The tribunal does not have jurisdiction to apply the Human Rights Code. 

46.3 (1) 
Subsection (1) applies to all applications made before, on or after the date that the subsection applies to a 

(2) tribunal. 
 

 

Part 6 — Costs and Sanctions 
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Power to award costs 

Subject to the regulations, the tribunal may make orders for payment as follows: 

47 (1)  
(a) 

 

(b) 

 

(c) 

requiring a party to pay all or part of the costs of another party or an intervener in connection with 

the application; 

requiring an intervener to pay all or part of the costs of a party or another intervener in connection 

with the application; 

if the tribunal considers the conduct of a party has been improper, vexatious, frivolous or abusive, 

requiring the party to pay all or part of the actual costs and expenses of the tribunal in connection 

with the application. 

An order under subsection (1), after filing in the court registry, has the same effect as an order of the court 

(2) for the recovery of a debt in the amount stated in the order against the person named in it, and all 

proceedings may be taken on it as if it were an order of the court. 

 
Security for costs 

The tribunal may require an applicant or intervener to deposit with it an amount of money it considers 

47.1 (1) sufficient to cover all or part of either or both of the following: 

the anticipated costs of the other parties or interveners; 

(a) 

(b) 
the anticipated actual costs and expenses of the tribunal in connection with the application. 

An order under section 47 [power to award costs] may include directions respecting the disposition of money 
(2) deposited under subsection (1). 

 
Government and agents of government 

If a party is an agent or representative of the government, 

47.2 (1)  
(a) 

 

(b) 

(c) 

an order under section 47 (1) (a) and (b) [power to award costs] may not be made against the 

party, 

an order under section 47 (1) (c) [power to award costs] may not be made against the party, and 

an order under section 47 (1) (a) may be made for or against the government. 

An order under section 47 (1) (c) may not be made against the government. 
(2) 
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(3) Costs payable by the government under section 47 [power to award costs] or under subsection (1) (c) of this 

section must be paid out of the consolidated revenue fund. 

 
Maintenance of order at hearings 

At an oral hearing, the tribunal may make orders or give directions that it considers necessary for the 

48 (1) maintenance of order at the hearing, and, if any person disobeys or fails to comply with any order or 

direction, the tribunal may call on the assistance of any peace officer to enforce the order or direction. 

A peace officer called on under subsection (1) may take any action that is necessary to enforce the order or 

(2) direction and may use such force as is reasonably required for that purpose. 

Without limiting subsection (1), the tribunal, by order, may 

(3)  
(a) 

(b) 

impose restrictions on a person's continued participation in or attendance at a proceeding, and 

exclude a person from further participation in or attendance at a proceeding until the tribunal orders 

otherwise. 

 

Contempt proceeding for uncooperative witness or other person 

The failure or refusal of a person summoned as a witness to do any of the following makes the person, on 

49 (1) application to the court by the tribunal, liable to be committed for contempt as if in breach of an order or 

judgment of the court: 

attend a hearing; 

(a) 

(b) 

(c) 

(d) 

take an oath or affirmation; 

answer questions; 

produce the records or things in their custody or possession. 

The failure or refusal of a person to comply with an order or direction under section 48 makes the person, on 

(2) application to the court by the tribunal, liable to be committed for contempt as if in breach of an order or 

judgment of the court. 

Subsections (1) and (2) do not limit the conduct for which a finding of contempt may be made by the court in 
(3) respect of conduct by a person in a proceeding before the tribunal. 

http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01


Administrative Tribunals Act http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01 

29 of 37 2018-03-18, 5:01 p.m. 

 

 

Part 7 — Decisions 
 

Decisions 

 
50  (1) 

 
 

(2) 

 

If the tribunal makes an order for the payment of money as part of its decision, it must set out in the order 

the principal sum, and if the tribunal has power to award interest and interest is payable, the rate of interest 

and the date from which it is to be calculated. 

The tribunal may attach terms or conditions to a decision. 

The tribunal's decision is effective on the date on which it is issued, unless otherwise specified by the 

(3) tribunal. 

The tribunal must make its decisions accessible to the public. 

(4) 

Final decision 

The tribunal must make its final decision in writing and give reasons for the decision. 

51 

Notice of decision 

Subject to subsection (2), the tribunal must send each party and any interveners in an application a copy of 

52 (1) its final decision. 

If the tribunal is of the opinion that because there are so many parties to an application or for any other 

(2) reason that it is impracticable to send its final decision to each party as provided in subsection (1), the 

tribunal may give reasonable notice of its decision by public advertisement or otherwise as the tribunal 

directs. 

A notice of a final decision given by the tribunal under subsection (2) must inform the parties of the place 
(3) where copies of that decision may be obtained. 

 
Amendment to final decision 

If a party applies or on the tribunal's own initiative, the tribunal may amend a final decision to correct any of 

53 (1) the following: 

a clerical or typographical error; 

(a) 

(b) 
an accidental or inadvertent error, omission or other similar mistake; 
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(c) an arithmetical error made in a computation. 

Unless the tribunal determines otherwise, an amendment under subsection (1) must not be made more than 
(2) 30 days after all parties have been served with the final decision. 

Within 30 days of being served with the final decision, a party may apply to the tribunal for clarification of 

(3) the final decision and the tribunal may amend the final decision only if the tribunal considers that the 

amendment will clarify the final decision. 

The tribunal may not amend a final decision other than in those circumstances described in subsections (1) 
(4) to (3). 

This section must not be construed as limiting the tribunal's ability, on request of a party, to reopen an 
(5) application in order to cure a jurisdictional defect. 

 
Enforcement of tribunal's final decision 

A party in whose favour the tribunal makes a final decision, or a person designated in the final decision, may 

54 (1) file a certified copy of the final decision with the court. 

A final decision filed under subsection (1) has the same force and effect, and all proceedings may be taken 

(2) on it, as if it were a judgment of the court. 

 
Part 8 — Immunities 

 
Compulsion protection 

A tribunal member, a person acting on behalf of or under the direction of a tribunal member or a person who 

55 (1) conducts a facilitated settlement process on behalf of or under the direction of the tribunal must not be 

required to testify or produce evidence in any proceeding, other than a criminal proceeding, about records or 

information obtained in the discharge of the member's or person's duties. 

Despite subsection (1), the court may require the tribunal to produce the record of a proceeding that is the 

(2) subject of an application for judicial review under the Judicial Review Procedure Act. 

 
Immunity protection for tribunal and members 

In this section, "decision maker" includes a tribunal member, adjudicator, registrar or other officer who 

56 (1) 
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makes a decision in an application or an interim or preliminary matter, or a person who conducts a facilitated 

settlement process. 

Subject to subsection (3), no legal proceeding for damages lies or may be commenced or maintained against 
(2) a decision maker, the tribunal or the government because of anything done or omitted 

in the performance or intended performance of any duty under an enactment governing an 

(a) 

 

(b) 

application, or 

in the exercise or intended exercise of any power under an enactment governing an application. 

Subsection (2) does not apply to a person referred to in that subsection in relation to anything done or 
(3) omitted by that person in bad faith. 

 
Part 9 — Accountability and Judicial Review 

 
Time limit for judicial review 

Unless this Act or the tribunal's enabling Act provides otherwise, an application for judicial review of a final 

57 (1) decision of the tribunal must be commenced within 60 days of the date the decision is issued. 

Despite subsection (1), either before or after expiration of the time, the court may extend the time for 

(2) making the application on terms the court considers proper, if it is satisfied that there are serious grounds for 

relief, there is a reasonable explanation for the delay and no substantial prejudice or hardship will result to a 

person affected by the delay. 

 
Standard of review with privative clause 

If the Act under which the application arises contains or incorporates a privative clause, relative to the courts 

58  (1) 

 
 

(2) 

the tribunal must be considered to be an expert tribunal in relation to all matters over which it has exclusive 

jurisdiction. 

In a judicial review proceeding relating to expert tribunals under subsection (1) 

a finding of fact or law or an exercise of discretion by the tribunal in respect of a matter over which 

(a) 

 

 

(b 

it has exclusive jurisdiction under a privative clause must not be interfered with unless it is patently 

unreasonable, 

questions about the application of common law rules of natural justice and procedural fairness must 
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(c) 

be decided having regard to whether, in all of the circumstances, the tribunal acted fairly, and 

for all matters other than those identified in paragraphs (a) and (b), the standard of review to be 

applied to the tribunal's decision is correctness. 

 
(3) 

For the purposes of subsection (2) (a), a discretionary decision is patently unreasonable if the discretion 

is exercised arbitrarily or in bad faith, 
(a) 

is exercised for an improper purpose, 
(b) 

is based entirely or predominantly on irrelevant factors, or 
(c) 

fails to take statutory requirements into account. 
(d) 

Standard of review without privative clause 

In a judicial review proceeding, the standard of review to be applied to a decision of the tribunal is 

59 (1) correctness for all questions except those respecting the exercise of discretion, findings of fact and the 

application of the common law rules of natural justice and procedural fairness. 

A court must not set aside a finding of fact by the tribunal unless there is no evidence to support it or if, in 

(2) light of all the evidence, the finding is otherwise unreasonable. 

A court must not set aside a discretionary decision of the tribunal unless it is patently unreasonable. 

(3) 

(4) 
For the purposes of subsection (3), a discretionary decision is patently unreasonable if the discretion 

is exercised arbitrarily or in bad faith, 
(a) 

is exercised for an improper purpose, 
(b) 

is based entirely or predominantly on irrelevant factors, or 
(c) 

fails to take statutory requirements into account. 
(d)  

Questions about the application of common law rules of natural justice and procedural fairness must be 

(5) decided having regard to whether, in all of the circumstances, the tribunal acted fairly. 

 

Surveys 

 
59.1 

 

For the purposes of evaluating and improving its services, the tribunal may conduct surveys in the course of or 

after providing those services. 
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Reporting 

At the times, and in the form and manner, prescribed by regulation, the tribunal must submit the following to the 

59.2 minister responsible for the tribunal: 

a review of the tribunal's operations during the preceding period; 

(a) 

(b) 

(c) 

 

(d) 

 

(e)  

(f)  

(g)  

(h)  

(i)  

performance indicators for the preceding period; 

details on the nature and number of applications and other matters received or commenced by the 

tribunal during the preceding period; 

details of the time from filing or commencement to decision of the applications and other matters 

disposed of by the tribunal in the preceding period; 

results of any surveys carried out by or on behalf of the tribunal during the preceding period; 

a forecast of workload for the succeeding period; 

trends or special problems foreseen by the tribunal; 

plans for improving the tribunal's operations in the future; 

other information as prescribed by regulation. 

 
Part 10 — Miscellaneous 

 

Power to make regulations 

The Lieutenant Governor in Council may make regulations as follows: 

60 (1)  
(a) 

(b) 

(c) 

 

(d) 

(e) 

 

(e 1 

prescribing rules of practice and procedure for the tribunal; 

repealing or amending a rule made by the tribunal; 

prescribing tariffs of fees to be paid with respect to services provided, or anything done, by the 

tribunal, employees of the tribunal or other persons; 

prescribing the circumstances in which an award of costs may be made by the tribunal; 

prescribing a tariff of costs payable under a tribunal order to pay part of the costs of a party or 

intervener; 

establishing restrictions on the authority of a tribunal under sections 47.1 [security for costs] and 
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47.2 [government and agents of government], including, without limiting this, 

prescribing limits, rates and tariffs relating to amounts that may be required to be paid or 

(i) 

 
(ii) 

deposited, and 

prescribing what are to be considered costs to the government in relation to an application 

and how those are to be determined; 

 
(f) 

 

(g) 

(h) 

(i) 

prescribing limits and rates relating to a tribunal order to pay part of the actual costs and expenses 

of the tribunal; 

prescribing the form, manner and timing of reports to the minister responsible for the tribunal; 

prescribing information that must be included in reports to the minister responsible for the tribunal; 

prescribing information the tribunal must make public. 

The Lieutenant Governor in Council may make different regulations under subsection (1) for different 
(2) tribunals. 

 
Application of Freedom of Information and Protection of Privacy Act 

In this section, "decision maker" includes a tribunal member, adjudicator, registrar or other officer who 

61 (1) makes a decision in an application or an interim or preliminary matter, or a person who conducts a facilitated 

settlement process. 

The Freedom of Information and Protection of Privacy Act, other than section 44 (1) (b), (2), (2.1) and (3), 

(2) does not apply to any of the following: 

a personal note, communication or draft decision of a decision maker; 

(a) 

(b) 

 

(c) 

 

(d) 

(e) 

(f) 

notes or records kept by a person appointed by the tribunal to conduct a facilitated settlement 

process in relation to an application; 

any information received by the tribunal in a hearing or part of a hearing from which the public, a 

party or an intervener was excluded; 

a transcription or tape recording of a tribunal proceeding; 

a document submitted in a hearing for which public access is provided by the tribunal; 

a decision of the tribunal for which public access is provided by the tribunal. 

Subsection (2) does not apply to personal information, as defined in the Freedom of Information and 
(3 
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Protection of Privacy Act, that has been in existence for 100 or more years or to other information that has 

been in existence for 50 or more years. 

 
Application of Act to BC Review Board 

The following provisions of the Act apply to the review board established or designated under section 672.38 of 
62 the Criminal Code: 

Part 1 [Interpretation and Application]; 

(a) 

(b) 

 

(c) 

(d) 

(e) 

Part 2 [Appointments], except sections 6 [member's temporary appointment] and 7 [powers after 

resignation or expiry of term]; 

section 59.1 [surveys]; 

section 59.2 [reporting]; 

this Part, except section 60 (1) (a) to (f) [power to make regulations]. 

Consequential Amendments 

[Note: See Table of Legislative Changes for the status of sections 63 to 188.] 

 
Section(s) Affected Act 

63–66 Agricultural Land Commission Act 

67–77 Assessment Act 

78 Business Practices and Consumer Protection Act 

79–82 Community Care and Assisted Living Act 

83–87 Employment and Assistance Act 

88–93 Employment Standards Act 94–

98 Expropriation Act 

99–100 Financial Institutions Act 

101 Forest and Range Practices Act 

102–103 Hospital Act 

104–106 Human Rights Code 

107–108 Industry Training Authority Act 

109–110 Labour Relations Code 

111 Local Government Act 
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112–114 Manufactured Home Park Tenancy Act 

115–119 Mental Health Act 

120–127 Natural Products Marketing (BC) Act 

128–130 Parole Act 

131–141 Passenger Transportation Act 

142–152 Petroleum and Natural Gas Act 

153–155 Residential Tenancy Act 156–

160 Safety Standards Act 

161–162 Securities Act 

163–173 Utilities Commission Act 

174–188 Workers Compensation Act 

Transitional Provision 
 

Not in force 

[Not in force.] 

189 
Repeal 

[Note: See Table of Legislative Changes for the status of section 190.] 

 
Section(s) Affected Act 

190 Administrative Tribunals Appointment and Administration Act 

 

Commencement 

The provisions of this Act referred to in column 1 of the following table come into force as set out in column 2 of 

191 the table: 
 

Item Column 1 

Provisions of Act 

Column 2 

Commencement 

1 Anything not elsewhere 

covered by this table 

The date of Royal Assent 

2 Sections 1 to 176 By regulation of the Lieutenant Governor in 

Council 
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3 Section 177 March 3, 2003 

4 That part of Section 178 

enacting 236 (5) of the 

Workers Compensation Act 

March 3, 2003 

5 That part of section 178 

enacting Section 236 (1) to 

(4) of the Workers 

Compensation Act 

By regulation of the Lieutenant Governor in 

Council 

6 Sections 179 to 190 By regulation of the Lieutenant Governor in 

Council 

 
 

Copyright (c) Queen's Printer, Victoria, British Columbia, Canada 
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