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Canada's Administrative Justice System 

4 Crucial concerns that have arisen over the past 
20 years: 

 

a)  Independence  

b)  Efficiency  

c)  Accessibility  

d)  Support for self-represented litigants  
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a)  Independence  

• Definition 

•  Significant issues regarding security  of 
tenure and adjudicative independence 

�  security of tenure – Mary McKenzie case 
�  adjudicative independence-Linda Keen case 
 

•  appointments processes and expertise of 
those chosen for appointments  
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b)  Efficiency  

• Timeliness:  Avoiding delays 

• Clearing backlogs 

• Efficient use of resources 
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c)  Accessibility  

Sossin’s 3 aspects of tribunal accessibility  

• Litigants should have access to: 
1.   the resources required to navigate the 

tribunal system – eg how to present, previous 
decisions, info on ADR, fee info, interpreters   

2.   legal or other knowledge necessary to 
obtain the tribunal’s services – legislation, 
regulations , guidelines, staff assistance with filling out 
forms   

3.   the tribunal itself – physical access or equivalent  
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Accessibility (cont’d) 

� reaching rural areas and marginalized 
communities 

  

� accessible processes  
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d)   Self-represented litigants (SRLs) 

• Consistently 60 to 65% in the civil law context; 
as high as 80% in the family law context 

•  Precise numbers required in the administrative 
tribunal context 

•  SRLs face challenge of navigating system 

•  Tribunal challenge: Supporting SRLs while 
staying within legal boundaries of fairness 
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How have we addressed these 
challenges? 
 
Independence 

•  security of tenure ? - establishment of fixed 
terms under statutes like the BC ATA, 
Ont ATAGAA, TAQ  

•  adjudicative independence? - some statutory 
foundation for an astute tribunal to 
create MOUs to prevent instances of 
interference (eg ATAGAA) 
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How have we addressed these 
challenges? 

•  appointments and expertise  

▫   Attempts at statutory reform requiring term 
appointments 

▫  More streamlined governmental attempts at 
recruitment 
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How have we addressed these 
challenges? 
 

Efficiency  

• Use of  active adjudication (next 3 slides) 
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Justifications for inquisitorial processes 

within administrative regimes 

 ▫ What may motivate government to promote a 
more active role for administrative tribunals? 

�  Avoidance of delay 
�  Costs 
�  Self-representation and Access to Justice 
�  Benefit entitlement  
�  Ensuring truth is attained 
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Common features of “active 
adjudication” (Canada) 
 
▫  legislative and other mechanisms of 

implementation 
�  defining the issues  
�  formality and setting the tone 
�  requesting more information 
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Inquisitorial processes:  
Terminology and meaning from a global 
perspective 

▫  duty to inquire (Australia)  
▫  enabling approach (UK) 
▫  investigative approach (Commonwealth) 
▫  duty of care (EU) 
▫  active adjudication (Canada) 

From: L. Jacobs and S. Baglay, eds., 

The Nature of Inquisitorial Processes in Administrative Regimes: 
Global Perspectives (Surrey, UK: Ashgate, 2013)  
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Addressing efficiency concerns 

(cont’d) 
• Use of technology  

• Clustering  

▫  according to expertise  

▫  according to constituencies of tribunal 
users  

▫  Clustering methods are organic and flexible but 
can also be unclear 

▫  Should aim to ameliorate jurisdictional conflict 
(Jacobs) 
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How have we addressed these 
challenges? 
 

Accessibility 

q Increased use of the Internet since ‘95 

q  Concerns still exist where resources limit 

truibunal’s ability to provide info as quickly or as 
readily as desired  
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•  aspects of active adjudication and inquisitorial 
processes relating to accessibility include: 
▫   use of nonadversarial processes  

▫  assisting before the hearing process  

• Re: physical access to the tribunal 
▫  videoconferencing, essentially virtual BC Civil 

Resolution Tribunal , Property Assessment 
Review Panel’s (PARP’s) Online Evidence 
Submission System (POESS) 
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How have we addressed these 
challenges? 
 

Self-represented litigants: 

•  pro bono and duty counsel  

• Human Rights Legal Support Centre in Ontario  

• much more information is needed about the self 

represented litigants phenomenon before 
administrative tribunals 
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Questions & Discussion 
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Thanks 

•  ljacobs@uwindsor.ca  
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