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Mapping this session 

1.  Ethical dimensions of expert evidence 

2.  The reliability pyramid 

3.  How to assess reliability (for your own 

expert, and that of a counter-party) 

4.  Ozymandias 



Ethical dimensions 

1.  Expert acts as an independent adviser to the 
court – not as a partisan advocate (BCSC Civil 
Rules 11-2(1)). 

2.  Expert who advances a controversial thesis must 
identify this, explain contradictory evidence 
(Goudge, v. III p. 418). 

3.  Lawyer’s ethical duty of competence requires 
attaining skills to pursue litigation thoroughly 
(Goudge, v. III p. 460, 618). 

4.   Moore v Getahun 2015 ONCA 55. 
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How (not) to build a pyramid 

Source:	  Ge*y	  images	  
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Legal reliability runs throughout 

the Mohan criteria 

•  Unreliable expert evidence may lack logical 

relevance  

•  Unreliable expert evidence may meet the 

minimal standard of logical relevance but fail 

the cost/benefit analysis because of prejudicial 

potential 

•  An expert who is unqualified or straying 

beyond their training may well be unreliable 
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How to assess reliability (I) 

Begin with relevance 

•  Define the material issue, and identify how 

the evidence purports to address that issue. 

•  Are you satisfied that the evidence (if 

correct) can make the material proposition 

more or less likely? 

•  If not, it is not relevant. 



How to assess reliability (II) 

Can this technique do what you need it 

to do? (How do you know?) 

•  Is there independent evidence that the 

technique works*? (J-L.J., Trochym, Abbey) 

•  How does this technique distinguish among 

other plausible hypotheses? 

See	  further:	  Goudge	  at	  489	  –	  494,	  Abbey	  

2009	  ONCA	  118.	  



Independent evidence that the 

technique works 
For scientific techniques, statistics and 
comparison 

1.  Has the technique been tested? 

2.  Has the technique been peer reviewed? 

3.  Does the technique have a known error rate? 

4.  Is the technique widely accepted within a 
scientific community? 

Daubert v Merrell Dow (USSC) adopted in J-LJ and 
Trochym 

 



Independent evidence that the 

technique works	  

For medical evidence. 

1.  Look for a published research basis for the 
expert’s technique (better than clinical 
experience or peak body statements). 

2.  Principles of evidence based medicine are 
helpful – especially the hierarchy of evidence 
for diagnosis and prognosis. 

See Greenhalgh, How to Read a Paper: The Basics of 
Evidence-Based Medicine (5th ed BMJ, 2014).  

 



Independent evidence that the 

technique works	  

For qualitative techniques such as 

anthropology, sociology 

1.  The Daubert criteria do not apply. 

2.  It is still appropriate to seek independent 

evidence of the appropriateness of the 

technique. 

3.  A list of suitable criteria is supplied in Abbey. 



How to assess reliability (III) 

Is the expert qualified and capable of 

applying the technique? 

 

      Warning:  

      jurisprudential ambiguity! 

 



Qualifications: the case law 

Mohan per Sopinka J 

“the evidence must be given by a witness who is 

shown to have acquired special or peculiar 

knowledge through study or experience in 

respect of the matters on which he or she 

undertakes to testify.” 



Qualifications: the case law 

Abbey per Doherty JA 

a.  Is there a recognized discipline, profession or 
area of specialized training?  

b.  Is work within that field subject to quality 
assurance measures and appropriate 
independent review by others in the field?  

c.  What are the particular expert's qualifications 
within that discipline, profession or area of 
specialized training?  



Qualifications: the Goudge report 

“An initial statement of the range and extent of a 

forensic pathologist’s expertise and any 

limitations on it would facilitate the gatekeeper 

role of the trial judge .. in clearly defining the 

subject area about which … [proposed] witness 

has the required expertise to offer opinion 

evidence to the court.”  

 



How to assess reliability (III) 

Is the expert qualified and capable of 

applying the technique? 

•  Focus on domain-relevant qualifications, 

not general credentials. 

•  Look for evidence of proficiency testing and 

peer review. 



How to assess reliability (IV) 

Has the expert applied the technique 

correctly in this case? 

•  Not just a question of ultimate reliability. 

•  Look for risks of contextual bias. 

•  Consider flow of information between 

expert and informants. 

See	  further:	  Goudge	  at	  382-‐9;	  	  NAS	  122	  –	  124	  



Has the expert applied the technique 

correctly in this case? 

Cognitive and contextual bias 

1.  Bias is the production of error in a predictable 
direction. 

2.  Forensic scientists and other experts are 
susceptible to cognitive and contextual bias. 

3.  “The traps created by such biases can be very 
subtle, and typically one is not aware that his 
or her judgment is being affected.”  (NAS p 
145) 



Two disconfirmatory questions  

 

Use these questions to test an expert’s 
reasoning 

1.  Is there any additional evidence I would 
expect to see if the expert is correct, but 
which is not present here? 

2.  If there is other evidence that tends to 
contradict the expert’s opinion, why am I 
satisfied that this evidence is wrong? 



Thank you! 
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