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Administrative Law is not for sissies 
 

 Hon. Antonin Scalia, Judicial  Deference to 

 Administrative Interpretations of Law, 
 (1984) 3 Duke L.J. 511 at 511 



Sometimes nothing is more practical 
than theory… An ability to see the larger 
picture is particularly important for the 
student venturing into administrative law 
where it is all too easy to get lost in the 
dense undergrowth of legal doctrines 
and process specifics. 

 

 Van Horton, Heckman and Mullan, 

 Administrative Law, 6th Ed, (Edmond 
 Montgomery, 2010) p. 34. 
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R. Bornyk or What is Evidence?  
2015 BCCA 28 

•  Appeal from an acquittal on breaking and entering 
charges 

•  At trial Crown called a fingerprint expert as a witness, 
who identified a print in the house as that of Bornyk 

•  After trial the judge did internet fingerprint research, and 
sent 4 articles critical of fingerprint identification to 
counsel 

•  In referring to the articles the judge found areas of 
concern in the fingerprint evidence 

•  The judge made his own comparison of the latent and 
known prints and identified differences on which the 
expert had not been asked to comment 
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Guidance from the Court of Appeal 

•  The 4 articles were not evidence, they were not part of the 
record 

•  The articles were not tested in evidence, and not put to the 
expert witness  

•  It was an error for the judge to engage in his own “unguided” 
comparison of the fingerprints  

•  “Judges often have less evidence than they might wish to have, 
but they are required to try the case on the evidence” 

•  “Judicial Notice” is limited to facts that are notorious or 
generally beyond debate… the earth is not flat; New Years Day 
in 2015 fell on a Thursday 

•  “Judicial Notice” cannot be taken of books and articles 

•  Doing independent research put the decision maker in the role 
of “advocate, witness and judge”  
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Blow and Go? 
 
Crime or Administrative Contravention? 
  
Strict Liability or Available Defences?  
 
1.  Wilson v. British Columbia (Superintendent of Motor Vehicles), 

2014 BCCA 202 

2.  Bro v. British Columbia (Superintendent of Motor Vehicles), 

2014 BCSC 1682 

3.  British Columbia (Superintendent of Motor Vehicles)  v. 

Richardson, 2014 BCCA 503 
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•  Impaired driving offences used to be in the Canadian Criminal 
Code 

•  2010 – British Columbia began a process of moving impaired 
driving offences under the provincial Motor Vehicle Act. It has 
been a bumpy ride 

•  The authority to demand a breath sample comes from the 
Criminal Code. The consequences of blowing in the fail or 
warning range are set out in the Motor Vehicle legislation 

•  Any appeal of an Administrative Driving Prohibition (ADP) or 
Immediate Roadside Prohibition (IRP) is made to an 
administrative law decision maker in the Road Safety BC, a 
division of the Ministry of Justice  

•  Wilson: No need to have evidence of inability to drive is needed 
to corroborate a warn or fail blow 

•  Wilson (para. 11) “the resolution of unclear language in an 
administrative decision makers home statute is usually best left 
to the decision maker  
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•  Wilson (para 31) “It is now settled that the purpose of the ARP 
regime is to create strict rules and deterrents to keep 
intoxicated drivers off the road in order to encourage public 
safety” 

•  Bro (para 103) “I agree with the province that the salutary 
effects of the IRP regime outweigh the alleged deleterious 
effects.  Any violation of section 8 (Everyone has the right to be 
secure against unreasonable search or seizure) is as a result, 
saved under s.1 

•  Richardson, in Wilson a warn or fail reading is sufficient for an 
officer to have reasonable grounds to believe that a driver’s 
ability to drive is affected by alcohol. That case is a complete 
answer to this appeal.  

•  The Supreme Court of Canada granted leave to appeal Wilson 
to that court 
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The Reach of the Long Arm of the Law 
 
McCabe v. British Columbia (Securities Commission), 2015 BCCA 
176 
 

 •  Application for Leave to Appeal decisions of the B.C. Securities 
Commission 

•  A tout sheet called the Elite Stock Report distributed to 
subscribers in the United States 

•  McCabe, a resident of British Columbia, and sole director/ 
officer of Landon Publishing Inc., a British Columbia company 
who published Elite 

•  McCabe made stock purchase recommendations in his own 
name in Landon 

•  McCabe was compensated “magnificently” for making these 
recommendations 
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•  Notice of Hearing from the Executive Director of the Securities 
Commission  concerning: 

 
–  Publishing false or misleading statements in the report contrary to section 

50(1)(d) of the Securities legislation, and; 

–  Facilitating the secret promotion of securities in or from British Columbia, 
and in doing so, harming the reputation and credibility of the Province's 
securities market and regulatory environment 

 

•  Commission made 2 orders: 
–  Under 161(1)(g) for disgorgement of $2,776,993.00 by McCabe, the 

equivalent of the amount paid to him in U.S. dollars for one promotion 

–  An administrative penalty of $1.5 million 

•  Application for leave granted in relation to on question only; 
whether the British Columbia Securities Commission had 
jurisdiction to sanction McCabe for the misrepresentations  
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Every Which Way But… 

Fraser Health Authority v. Workers’ Compensation Appeal 

Tribunal, 2014, BCCA 499 

• 5 Judge Bench 

• Appeal from SCBC judicial review of a Workers’ Compensation 
Appeal Tribunal (“WCAT”) reconsideration decision 

• “Cluster” of breast cancer cases in employees of Mission 
Memorial Hospital Laboratory  

• Was it a workplace related illness or injury and thus compensable 
under the provisions of the Workers’ Compensation Act (“WCA”) 

• Court of Appeal asked counsel to make submissions as to 
whether WCAT had jurisdiction to reconsider its own decisions? 

• Jurisdictional error and functus officio  
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•  Dissent: Newbury and Bennett 

•  WCAT had jurisdiction to reconsider its own ruling and is not 
limited to questions of true jurisdiction in the sense used in 
Dunsmuir v. New Brunswick 

•  In practical terms both the original and reconsideration 
decision will be before the court 

•  SCBC found “no evidence from which causation could have 
been inferred” 

•  Vandale, Jozipovic, and Lysonirka, “reconsidered”? 

•  Drs. et al had been seeking to prove causation as a matter of 
medical certainty.  This level of certitude was not, the majority 
noted, required to be achieved as part of its adjudication. (para 
85) 
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      Chiasson and Frankel 

•  “Surely it cannot be said this is an effective process for the 
disposition of claims for workers’ compensation. On my 
analysis of this matter the so called reconsideration decision is 
a nullity”. (paras 116 & 117) 

•  I question whether constitutionally the legislature could vest 
the WCAT with the authority of a superior court on judicial 
review. (para 124) 

•  In my view the conclusion of the WCAT that the common law 
authority to reopen an appeal to cure a jurisdictional defect is 
authority to determine whether a previous decision of the 
WCAT was patently unreasonable and set aside that decision is 
patently unreasonable. (para 172) 

•  June 25, 2015 leave to appeal to the Supreme Court of Canada 
granted. 
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Procedural Fairness, Costs and Standing  
 
 

18320 Holdings Inc. v. Thibeau, 2014 BCCA 494 

 

• Two days after a judicial review began in BCSC, the Respondent 
decision maker consented to an order squashing their decisions, 
and admitting one breach of procedural fairness 

 

• Special costs were awarded against the Respondent for the entire 
proceedings by the Chambers Judge 

 

• Respondent decision maker appealed the cost award 
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Issues: 

•  When does an administrative tribunal have standing to 
participate in a judicial review of one of its decisions? 

 

•  What is the scope of immunity from costs awards enjoyed by 
Tribunals? 

 

Two fundamental values must be balanced; 
 

•  The need to maintain tribunal impartiality; and 

 

•  The need to facilitate fully formed adjudication on review 
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Ontario (Children’s Lawyer) v. Ontario (Information and Privacy 

Commissioner) (2005) 253 D.L.R. (4th) 489 (O.N.C.A) reffered to: 

 “Whether a tribunal has standing to defend the merits of a 
 decision under review is a matter for the reviewing court’s 
 discretion”. 

 

• Respondent decision maker argued Lang v. British Columbia 

(Superintendent of Motor Vehicles) 2005 BCCA 244, said the usual 
rule is that an administrative tribunal enjoys immunity from costs 
awards. 

• Two issues: 

1.  Does the tribunal have standing to appear, and on which issues? 

2.  If the Tribunal does appear what is its exposure to costs? 

        (para 37)   
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The Court cites Frank Falzon Q.C., Tribunal Standing on 

Judicial Review, standing where: 

1.  The question is whether the Tribunal has made a patently 
unreasonable interpretation of a statutory right to be heard. 

2.  The Tribunal is defending a long standing policy, 

3.  There is no one else to argue the other side  (para 42) 

 

–  Less likely to be appropriate for the Tribunal to argue the 
merits if: 

a)  The Tribunal is strictly adjudicative in function, rather than also 
inquisitorial or investigative  

b)   The matter will be referred back to the Tribunal for 
reconsideration if the Petitioner is successful  

c)  The Tribunal seeks to make arguments on review which are not 
grounded in, or inconsistent with, the published reasons for its 
decision 
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•  Respondents participation in submissions was not 
objectionable, and the traditional costs immunity should apply  
(para 78) 
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Prudent Reliance on Judicial Decisions  

•  The Courts may opine directly, in judicial review, or indirectly in 
other proceedings on the statute or process of administrative 
decision makers, these decisions may or may not impact the 
decision maker as evidenced by recent Supreme Court and 
Court of Appeal decisions: 

 

1. Vancouver Area Network of Drug Users v. British Columbia 

Human Rights Tribunal,  2015 BCSC 534 

•   Notion of the judge’s direction is provided at the outset of the reasons 
with a quote from Anatole France; 

“the law in its majestic equality, forbids the rich as well as the poor to 
sleep under bridges, to beg in streets and to steal bread” 
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•  The Petitioners alleged that the Downtown Ambassadors Program 
amounted to systemic discrimination against homeless people, who 
are more likely to be Aboriginal or have mental or physical disabilities  

 

•  The Human Rights Tribunal dismissed the complaint by the Petitioner 
concluding there was insufficient evidence to prove a prima facie case 
of discrimination as there was no nexus between any adverse impact 
on homeless people and the race, colour, ancestry, mental or physical 
condition of anyone. 

–  3 step process for establishing prima facie discrimination, in which 
the complainant has the evidentiary and legal burden: 

 

a)  They have characteristic(s) protected from discriminations 
under the Code; 

b)   They experienced an adverse impact with respect to the 
service identified in the complaint; and 

c)  The protected characteristic was a factor in the adverse impact  
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•  Court found the Tribunal erred because it did not apply the correct 
legal test to the facts before it 

 

•  Matter largely moot as against the City of Vancouver as they had only 
funded part of the Ambassadors program for a year, and that funding 
had long since ceased 

 

•  The area the Program covered, 90 square blocks, did not cover most 
of the downtown eastside  (para 13) 

 

•  The judge attempts to “soften” part 3, or the nexus part of the prima 

facie test, but how this is done is difficult to follow 

•  Result, 3 complaints to the Human Rights Tribunal tried to use the 
case to lower their evidentiary and legal burden, without success  

•  Impact of decision, minimal to nil 
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Skana Forest Products Ltd. v. Lazauskas, 2015 BCCA 85 

•  Detailed trial court decisions dismisses Skana’s claim for damages 
against a former employee for overpayment of commission 

•  In 2005 the company began a new inventory policy which would make 
the lumber trader employee personally responsible for the inventory 
purchased by the trader for the company  

•  The Trial judge said the inventory policy violated section 21(2) of the 
Employment Standards Act, R.S.B.C. 1996 c.113 (“ESA”) in that it 
operated to “protect employees against employers downloading risk 
inherent in its business to its employees” 

•  The Director of Employment Standards, has exclusive jurisdiction over 
the provisions of the ESA, Macaraeg v. E Care Contact Centers Ltd., 
2880 BCCA 182 

•  The Court found that the ESA did not prohibit an employee sharing in 
and employers business risk 

•  One of the central factors distinguishing an employee from an 
independent contractor, is that an independent contractor assumes, 
“chance of profit and risk of loss”, and employee does not 

•  Effect on the interpretation of the ESA; nil.  
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The Living Tree 

  

 The Constitution is a “living tree capable of growth and 
 expansion  within its natural limits”, it is a document that is “in a 
 continuous process of evolution”.   

   Lord Sankey, The Persons Case  

 

• In Canada, pursuant to this doctrine adopted by the Supreme Court of 
Canada, legislation is not frozen in time 

 

• The high court does not subscribe to the doctrine of “originalism”, which 
means that the constitution’s meaning was “fixed” at the time of 
enactment  
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Mounted Police Association of Ontario v. Canada (Attorney General) 
[2015] S.C.J. No. 1 

•  1999 Delisle v. Canada (Deputy Attorney General) 2 S.C.R. 989 
Overruled 

•  Fundamental Freedoms; 
–  Freedom of Association 

–  Collective Bargaining 

•  Two private RCMP member associations appeal from a decision 
saying the RCMP labour relations scheme did not breach section 2(d) 
of the Charter 

•  Staff Relations Representation program and exclusion of RCMP 
members from the application of Public Service Labour Relations Act 

not justified 

•  Current labour relations scheme denied RCMP members any 
meaningful process of collective bargaining 

•  Imposed scheme that did not permit them to identify and advance their 
workplace concerns free from management’s influence       
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Saskatchewan Federation of Labour v. Saskatchewan [2015] S.C.J. No. 4  

•  Saskatchewan Federation of labour and other trade unions appeal 
from a judgement upholding the Constitutionality of the Public Service 

Essential Services Act 

 

•  Strike action limited in a way that interfered with a meaningful process 
of collective bargaining 

 

•  Absence of meaningful dispute resolution provisions rendered the 
statutes limitations constitutionally impermissible  

 

•  The right of employees to strike was vital to protecting the meaningful 
process of collective bargaining within s. 2(d).  Without the right to 
strike, a constitutional right to bargain collectively was meaningless. 

MORAL:  NEVER FORGET EVOLUTION. 
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