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SECRETS TO SATISFACTION: 

 
Ensuring Durability  
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In reaching durable agreements, one should always be aware of three 

important areas of satisfaction:   

Product (outcome) 

Process 

Personal 

Process choices can make a great difference in how people see their 

results. Therefore, the choice between using trial, arbitration, an 

administrative hearing, mediation or negotiation can have a big impact 

on the satisfaction of a party! 

 



Why mediate in administrative law settings? 

 
The focus of mediation is not to determine fault, assign blame, deal with past issues, 

or determine who is right.  Rather, the focus is on having the parties serve as joint 

problem solvers in an attempt to reach a consensual resolution that all participants 

can live with in the future.  This differs from a settlement conference that is based 

on competitive negotiations. 

The goals of mediation are to: 

1. Facilitate the early resolution of disputes. 

2. Decrease the cost to parties in resolving disputes. 

3. Save the parties time by not having to prepare for, and participate in, a 

formal hearing. 

4. Avoid anxiety and uncertainty associated with the formal hearing process. 

5. Allow the parties to be the decision makers by arriving at their own 

settlement agreement as opposed to having the decision imposed upon 

them by a judge. 

6. Allow the parties to preserve good relationships. 

   Pennsylvania Public Utility Commission 

 
 

 

Mediation is a confidential, collaborative process.  Mediators facilitate communication, 

clarify issues, and help the parties assess their options, but the mediators do not tell the 

parties how to resolve the dispute; it is up to the parties to create their own resolution.    

Colorado Administrative Office of the Courts  

 

 

 

Recognition that mediation can be an ally of the administrative courts in diverting 

cases that can be settled, leaving the court to resolve the more intractable disputes, 

and those in which the government needs to establish new law and guidance for the 

future.  

 American Bar Association Rule of Law Initiative, Jiangsu Provincial High Court 

 

 

 

 

Mediation is like negotiating, but with the help of a mediator. The mediator is a 

neutral person. He makes the dialogue and conversation easier.  

 Council of Canadian Administrative Tribunals - Plain Language Guide 

 

 

 



Leonard Riskin’s Grid of Mediation Styles 

 

 

 

Mediator- Centered 

 

      Evaluative         Evaluative 

              Narrow         Broad 
      

Urges parties to accept settlements         Urges parties to accept settlements 

(issue based)      (interest based) 

Predicts court outcomes          Predicts impacts on interests of  

Assesses strengths and weaknesses   not settling 

Keeps parties focused on issues   Probes parties’ interests 

 

 

Issues         Interests 

 

 

 

      Facilitative     Facilitative 

       Narrow              Broad 
Helps parties explore proposals   Helps parties explore proposals 

Helps develop issue-based proposals  Helps parties develop interest-

Asks parties about consequences    based proposals 

Asks parties about court outcomes   Helps parties develop options 

Asks about strengths and weaknesses  Helps parties understand options 

Keeps parties focused    Everything may be relevant 

Facilitates communication Focus on communication and 

relationship 

 

 

 

                                       Party Centered 
 

 

 



Process Differences Between Mediation and Arbitration 
 

 

 

 

Listening is broader in mediation 

• In mediation everything is relevant 

o Listen for interests 

o Listen for options 

o Listen for emotions 

o Listen for hidden agendas 

o Listen for the unstated 

o Listen to develop rapport – the 80/20 rule 

 

 

There is a higher level of direct involvement by a party in mediation 

• The less likely that a creative outcome is possible (statutory regulations, etc.) 

the more involved a client should be.  Yes, this is counter-intuitive. 

• The goal is to fulfill process and psychological needs if outcome needs cannot 

be met. 

 

 

Creative outcomes are possible through problem solving and brainstorming in 

mediation 

• Apology 

• Non-specific compensation 

o Including party involvement 

• Timing issues 

 

 

Power can be shared (in process, even if not in outcome) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Theories of Fairness  
 

 

Legal – the same standard of fairness applies to all; for example, case law and 

statutes, an employee handbook, and other forms of objective criteria that are seen 

as universally applicable.   

 

Contextual – the standard of fairness depends the situation, or the nature of the 

relationship, or what the other person has done; for example – one might perceive 

that fairness should be determined differently if there had been a loss of face from 

an alleged wrongful termination in the workplace. 

 

Equitable – the standard of fairness is based on contribution - how much time you 

spent, the money you contributed, the level of energy you expended; for example - 

how much money each of you saved would be divided proportionally rather than 

equally. 

 

Cultural – the standard of fairness is based on cultural beliefs, practices, and 

traditions and oftentimes based on need. For example, in cultures where resources 

are shared equally regardless of who contributes, fairness is seen as a collective 

rather than individual right.  

 

Faith - the standard of fairness is based on the tenets of particular religion; for 

example, in some faiths unconditional forgiveness is espoused and the ability to 

reunite and restore a relationship and maintain harmony would impact the 

agreement. An apology (regardless of who is at “fault” or what transgression has 

occurred) may be needed. 

 
 


