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In Four Parts  
 

 1.  Different cultural backgrounds; 

 2.  The legal framework; 

 3.  How issues might arise; 

 4.  Practical tips and advice. 
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Part 1 

 

Different Cultures 
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What is a culture? 

  

We will read the world “culture” as widely as we need in order to 

comply with our duty to provide a fair hearing, which arises in 

law. We are not bound by scholarly or academic definitions.  

We will in addition be sensitive to the presence of mixed 

cultural backgrounds, which may be a source of multiple 

potential disadvantage, need and vulnerability. 

 
(See end-note *.) 
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“You see me but do you hear me?”* 

 

 

 *Picture and caption from understandingminds.ca. 
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“You see me but do you hear me?”* 

What cultural background might this individual have?  

How will you know or find out? 

 

                                         *Picture and caption from understandingminds.ca. 
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Part Two 

 

The Legal Framework 



 

The rights-based nature of our legal system includes 

the right to a fair hearing, as well as the right to 

continuous enjoyment of rights and freedoms 

otherwise enjoyed by the individual. 



 

 

 

The Right to a Fair Hearing  

At Common Law 

  

 The right to a fair hearing has origins at least as far back as 

17th century England – see Fair Trial, The History of an Idea, by 

Ian Langford, Journal of Human Rights, 8:37–52, 2009. 
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Canada, Bill of Rights 1960 
 

 2.  ...no law of Canada shall be construed or applied so as to ... 

(3) deprive a person of the right to a fair hearing in 

accordance with the principles of fundamental justice for the 

determination of his rights and obligations; ... 

 

 See Blencoe v BC (HRC), [2000] 2 SCR 307, New Brunswick v. 

G.(J.) [1999] 3 SCR 46, Quebec v Quebec (permis d’alcool) 

[1996] 3 SCR 919 (decided primarily on provincial Charter,) 

and MacBain v Lederman, [1985] 1 FC 856. 
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Canada, Charter of Rights & 

Freedoms 1982 
 7. Everyone has the right to life, liberty and security of the 

person and the right not to be deprived thereof except in 

accordance with the principles of fundamental justice. 

 32. (1) This Charter applies 

– (a) to the Parliament and government of Canada in respect 

of all matters within the authority of Parliament including 

all matters relating to the Yukon Territory and Northwest 

Territories; and 

– (b) to the legislature and government of each province in 

respect of all matters within the authority of the 

legislature of each province. 
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Charter s. 7 Security of the Person 
• Applies to more than penal consequences and may apply in 

civil situations:  “... there is no longer any doubt that s. 7 of 

the Charter is not confined to the penal context,” and “Section 

7 can extend beyond the sphere of criminal law, at least 

where there is “state action which directly engages the justice 

system and its administration”.” 

  Blencoe v. B.C. (HRC) [2000] 2 SCR 307, see paragraphs 44 

and 46. 

• The question in every case will be whether the facts support a 

finding that section 7 security of the person rights have been 

compromised, according to the analysis set out in Blencoe, in 

which the issue was one of delay of proceedings. 
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Administrative Tribunals & the 

Charter  

 The Supreme Court of Canada has confirmed that 

administrative tribunals have the authority to grant remedies 

under s. 24(1) of the Charter of Rights and Freedoms, so long 

as the tribunal has the authority to determine questions of 

law, and having regard to the tribunal’s statutory mandate and 

function. 

  --  R. v. Conway, [2010] 1 SCR 765 
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Administrative Tribunals Act of BC, SBC 2004, c. 45 

 At the same time, the Administrative Tribunals Act of BC 

deprives Tribunals from deciding at least some constitutional 

and Charter questions – see sections 43 - 46. 

 The Supreme Court of Canada, in Rio Tinto Alcan Inc. v. Carrier 

Sekani Tribal Council, 2010 SCC 43, regarding the BC Utilities 

Commission, sets out the reasoning by which Conway and the 

ATA may be reconciled, as the prohibition with respect to 

constitutional, including Charter, questions, is limited to those 

requiring notice under the Constitutional Question Act of BC, 

RSBC 1996, s. 8. 
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Canada, Principles of 

Administrative Law 
 

 “There is no doubt that the principles of natural justice and 

the duty of fairness are part of every administrative 

proceeding. ... It is thus accepted that the principles of natural 

justice and the duty of fairness include the right to a fair 

hearing. ...” 

– Blencoe, supra, para 102.  See also para 105. 

10/10/2013 26 



The Meaning of “Fair Trial” 

• Currently “fair trial” may be taken to include elements of 

natural justice, as well as procedural fairness,  and 

fundamental justice. 

• Procedural fairness includes (a) the right to be heard (notice 

of hearing, right to review all evidence and provide 

submissions, right to challenge, right to speak, etc,), (b) the 

right to an un-biased decision-maker, (c) and the right to a 

decision, with reasons, from the person who heard the case.  

These are principles which have emerged over centuries of 

the development of the common law. 
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• Fundamental justice has been defined in a 3-part test by the 

Supreme Court of Canada: (a) it must be a legal principle; 

(b) There must be a consensus that the rule or principle is 

fundamental to the way in which the legal system ought fairly 

to operate; (c)   It must be identified with sufficient precision 

to yield a manageable standard against which to measure 

deprivations of life, liberty or security of the person. See R. v. 

D.B., [2008] 2 S.C.R. 3, (para 46) and Canada v. Khadr, 2010 

SCC 3 (para 23). 

• This is a test which in the view of this author should be 

interpreted broadly and deeply, having regard to “the way in 

which the legal system ought fairly to operate.”  
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There is no dodging the 

requirement  

 All sources of law thus lead, arguably, to the conclusion 

that, in one way or another, administrative tribunals are 

bound by a duty to provide a fair hearing, which includes 

at least these elements 
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A Global Standard 

 

• This is consistent with a global standard of fairness which has 

emerged in an explicit form since the middle of the last 

century: 

• Universal Declaration of Human Rights, UN Gen Assembly 10 

December 1948, Article 10:  “Everyone is entitled in full 

equality to a fair and public hearing, by an independent and 

impartial tribunal, in the determination of his rights and 

obligations and of any criminal charge against him.” 

http://www.ohchr.org/en/udhr/pages/introduction.aspx; 
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• European Convention on Human Rights, Article 6 (in part): 

 “In the determination of his civil rights and obligations or of 

any criminal charge against him, everyone is entitled to a fair 

and public hearing within a reasonable time by an 

independent and impartial tribunal established by law.” 

 http://www.echr.coe.int/Documents/Convention_ENG.pdf 

• These references to extra-Canadian sources of law go to show 

the strength of the universal architecture of the standard of 

fairness which is one of the hallmarks of the modern 

administrative age, and reinforces the importance of following 

this standard within Canada. 

(See end-note *.) 
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Part 3 

 

How These Issues May Arise in 

the Proceedings 



Elements of any administrative hearing, both adversarial and non-adversarial, include 

that which is spoken and that which is not spoken 

•There are individuals in a complex 

web of relationships, particularly if  

the hearing is adversarial; and 

•There is a timeline of events 

across which they interact in  

spoken and unspoken ways. 

 What is Spoken Occurs at Specific Points in Time in a Linear Manner 

 -Recording is turned on -Evidence is taken 

 - Interpreter is sworn   -Motions are made and ruled on 

 - Formal introductions -Submissions are made 

 - State the case and issues  -Decision & reasons are given 

         What is Not Spoken is Continuous and Not Linear 

-Interactions between participants, particularly in an adversarial hearing where there may be 

an un- or under-represented applicant and an institutional litigant; 

-Observation of behaviour & interactions 

 by Tribunal Member 

-Monitoring for any situation requiring  

 intervention on the record 

-Monitoring of Trib Mbr interactions by him- 

 or herself and through counsel 

 

Cnsl 

Wits 

Int 

Obs 

App 
Trib 

Mbr 
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Elements of any administrative hearing, both adversarial and non-adversarial, with a 

cross-cultural nature, include that which is spoken and that which is not spoken in a 

field of additional issues to be navigated 

•There are individuals in a complex 

web of relationships, particularly if 

the hearing is adversarial; and 

•There is a timeline of events 

across which they interact in  

spoken and unspoken ways.   

What is Spoken Occurs at Specific Points in Time in a Linear Manner 

 -Recording is turned on -Evidence is taken 

 - Interpreter is sworn   -Motions are made and ruled on  

 - Formal introductions -Submissions are made 

 - State the case and issues  -Decision & reasons are given 

         What is Not Spoken is Continuous and Not Linear 

-Interactions between participants, particularly in an adversarial hearing where there may be 

an un- or under-represented applicant and an institutional litigant; 

-Observation of behaviour & interactions 

 by Tribunal Member 

-Monitoring for any situation requiring  

 intervention on the record 

-Monitoring of Trib Mbr interactions by him- 

 or herself and through counsel 

 

Cnsl 

Wits 

Int 

Obs 

App 
Trib 

Mbr 
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Some ways in which cross-cultural issues arise 
• Accommodating particular needs or vulnerabilities so the 

parties and witnesses can speak, understand and be 

understood; note that in an adversarial hearing “party” 

includes any institutional litigant; 

• Accommodating the rights and freedoms of a witness or 

party, whether of religion, expression, or otherwise; 

• Linguistic issues, including culturally-specific habits or 

behaviour which accompany speech, working with an 

interpreter/translator, and with counsel who may share some 

or all of a linguistic and/or cultural background with the party 

or witness; 

• Assessment of credibility; 

• Quality of reasons and decision-making. 
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Accommodation 

 There are at least these reasons to provide accommodation 

for all parties and witnesses, particularly those with specific 

needs: 

 --Accommodation may make a witness or party more 

comfortable, although arguably nothing can make them truly 

comfortable except to finish the hearing successfully. 

However it does go to courtesy, a universal cultural value 

which can go to fairness.  

 --Accommodation also puts the parties and witness in the 

best position to give evidence in a coherent manner, and 

therefore is of benefit to the hearing process, and to the 

decision-maker. 

10/10/2013 36 



• Accommodation also takes account of cultural values and 

fundamental beliefs and practices, which may go to their 

rights and freedoms in Canada.  Individuals are entitled to the 

continuous enjoyment of any rights and freedoms they enjoy, 

including during a legal proceeding. 

• We accommodate in such basic ways as providing 

interpretation and translation support, providing an 

appropriate hearing setting, identifying specific needs of the 

applicant and making best efforts to meet these.  The ATA 

gives BC Tribunals the authority to make rules, orders and 

practice directives which may address all these circumstances.  

Some Tribunals may have specific authority in their enabling 

statute or guidelines. 
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• Note the “best efforts” test above – barring specific legal 

entitlement, such as the right to testify in an official language, 

there is often no statutory right to specific forms of 

accommodation, such as a woman or man decision-maker, a 

type of hearing room, or an off-site hearing.  Each request must 

be assessed for reasonableness, fairness, and the ability of the 

tribunal to provide the accommodation. 

• Accommodation also includes the relationship between the 

Tribunal Member, the applicant, any opposing party, and any 

witnesses.  The Member must not badger, lecture, be overly 

academic, or seek explanations which are beyond the ability of 

the applicant or witness to provide – although the Member 

may of course ask what the witness understands by telling the 

truth.  This is particularly the case with individuals with special 

needs or disabilities. (Note this goes to assessment of 

credibility as well.) --R. v. D.A.I., 2012 SCC 5, 10 Feb 2012 
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When accommodation may deny as well as 

support rights of different participants 

 

 

 

• The rights of parties and witnesses may conflict, and in 

addition may lead to the perception that it may interfere with 

the ability of the decision-maker to decide the case, in which 

case the Tribunal Member will have to determine how to 

proceed. 

• See R. v. N.S., [2012] 3SCR 726, regarding the alleged victim in 

a sexual assault case who objected to the removal of her face-

veil during testimony.  The majority found this is a question to 

be determined on a case-by-case basis at the trial level, 

according to principles set out, and sent it back. 
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• See The Queen v. D(R), 16 Sept 2013, Crown Court at 

Blackfriar’s, a niqab case at trial level in the U.K., in which the 

Court found that each case would have to be determined on 

its own merits, according to principles of law set out, but 

required the woman defendant to remove her veil while 

testifying, although only to a restricted audience including the 

Court, the jury and counsel. 

 http://www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/The%20Queen%20-v-%20D%20(R).pdf 
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Linguistic Issues 
• If all speak English or French as a first language, and are in the 

same room together, difficulties are minimised; 

• Any lessening of that standard immediately introduces 

elements of uncertainty which are difficult to identify as they 

are contained within the medium of communication; 

• Examples of hurdles to be aware of:  English or French as a 

second language; Creole, pidgin, or English/French as a first 

language but in a foreign version, dialects of the applicant’s 

first language; the use of an interpreter who may or may not be 

trained and/or certified, at all or in the specific version of the 

language the applicant uses; using an interpreter on the 

telphone, using a family member or friend as an interpreter; 

reliance on counsel who may or may not speak the same or a 

similar language or dialect. 
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 habits of speech from different geographic regions which the 

witness and/or interpreter may not even be aware of; taking 

testimony over the telephone; the use of video-conferencing 

instead of in person; and attempts by bi-lingual counsel to 

explain the testimony. 

• Translation of documents are best submitted in advance and 

should whenever possible be accompanied by a translator’s 

certificate.  Translation may however be required in the 

hearing on no notice at all, in which case time must be given 

to the interpreter/translator, who must also be given an 

opportunity to describe any difficulties in carrying out this 

task. 
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Assessment of Credibility 

• Be wary of demeanour as a single determinative gauge of 

credibility:  Faryna v. Chornoy, (1952) 2 D.L.R. 354 (B.C.C.A.), 

see para 10, still good law, see the SCC in the Niqab case 

(supra, see para 99.) Demeanour will be affected by the 

hearing process itself, as an individual may deliberately or 

unintentionally alter their demeanour while in the hearing, and 

will be further complicated by cultural practices and 

expectations of which you may be entirely unaware; 

• This does not mean that assessment of credibility is not based 

on your experience of the individual overall, having seen and 

heard them in the hearing room, including demeanour, 

behaviour and gestures. This is one of the great values of an in-

person hearing over telephone and video-conference hearings, 

which is in my opinion not the optimal hearing environment. 
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• Inconsistencies internal to the testimony of a party or witness, 

particularly from individuals from different cultural 

backgrounds, are the single greatest challenge for the 

applicant and the decision-maker, in assessing credibility. 

• The mere fact of such an inconsistency, even upon a material 

point, does not by itself render the individual not credible.  

You must go further.  You must seek an explanation for the 

inconsistency and then you must determine if that 

explanation is itself credible.  This can be done on the basis of 

any explanation offered by the applicant or witness, and can 

be done by reference to evidence from other sources, which 

may or may not be corroborating. 
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• In assessing the inconsistency, you must deal with any 

vulnerability, special need or culturally-specific aspect which 

may have contributed to the inconsistency, such as trauma, 

illness, disability, the circumstances surrounding the 

inconsistent event(s) such as extreme violence or war, which 

can affect memory. 

• If the applicant alleges trauma, illness or disability, you may 

wish to ask if there is any medical or expert evidence available 

to support such allegations.  Such reports should have been 

filed in a timely manner and should contain a full explanation 

of the credentials of the author, which in some cases may 

need to be expert.  Failure to provide evidence which would 

be reasonably within the ability of the applicant to provide 

may itself be a matter going to their credibility. 
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Summarising the IARLJ credibility test 
 For comparative purposes, see Assessment of Credibility, 

International Association of Refugee Law Judges, 2013. 

Paragraph 92 sets out the summary of the test which they 

consider should be applied: 

 The claimant’s account should be generally accepted as 

credible when it is sufficiently detailed and when it is internally 

consistent in its core aspects in two senses: (a) it is brought 

forward in a timely manner and any later alterations are the 

subject of credible explanation; (b) major inconsistencies and 

alterations are explained by corroborative evidence within the 

ability of the claimant to produce, and the claimant’s account is 

overall consistent with known country of origin information. 

 (http://www.iarlj.org/general/images/stories/Credo/Credo_Pa

per_18Apr2013.pdf, paragraph 92.) 
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Quality of Decision and Reasons 

• The reviewing Court will look to the quality of fairness 

through your decision – is it reasonable, that is justifiable, 

transparent and intelligible, based on all the evidence.  (See 

Newfoundland and Labrador Nurses’  Union, [2011] 3 SCR 

708.) 

• Thus, your reasons need to demonstrate the quality of 

fairness in the hearing you have conducted, and the decision 

you have made.  To the extent that issues of fairness have 

arisen in the hearing, you must deal with them in an articulate 

manner in your reasons. 
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Part 4 

 

Practical Tips and Advice 



The Hearing as a Fluid and Organic Event 

• General principles regarding the conduct of a hearing apply.  

You are the captain of the ship. Ensure you retain control of 

the direction and speed of the hearing at all times.  This is an 

organic and fluid event.  On the one hand, you must keep 

focus and direction on the principal questions to be asked, 

and the primary issues to be resolved, and on the other hand 

you must follow the evidence to reach true understanding. 

• Understand that any differences you perceive in the cultural 

background of witnesses and the applicant are not barriers 

between you and them, but rather are opportunities to learn.  

Those issues are the gateways to a full comprehension of the 

application being made. 
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• Open the hearing, and conduct it at all times, in line with 

what may be called a standard of high courtesy. Many cultures 

outside of North America place great importance on highly 

respectful means of introduction and communication 

between strangers, particularly when a person in authority, 

such as a Tribunal Member or decision-maker, is involved. You 

may be perceived to be a judge or justice. You do not have to 

know what the rituals might be from other parts of the world, 

but you should demonstrate the highest levels of respect. 

• This high level of respect and courtesy is one of the litmus 

tests of fairness, and in some cases has led applicants to thank 

tribunal members even for negative decisions, simply because 

the experience of being heard and understood was so 

positive. 
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• Take time at the outset to identify any particular needs and/or 

issues, both from the perspective of the applicant, the 

interpreter if present, and any witnesses who will be called.  If 

counsel is present, they should be prepared to speak to these 

issues at the beginning of the hearing, but you should invite 

comments on the record as to whether there are any specific 

issues you should be made aware of. Be alert in every case to 

the possibility of multiple aspects to cultural background such 

as ethnicity, religion, sexual orientation and mental or physical 

disability. 

• Make sure the applicant and witnesses understand they 

should ask for clarification if they don’t understand a 

question, or if they have any concerns about their 

comprehension in general.  They must alert you immediately. 
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• You must observe the behaviour of the applicant, the 

interpreter, witnesses and any observers at all times for signs 

that an issue is emerging.  This requires you to maintain some 

form of observation of and eye contact with all participants 

throughout the proceedings. 

• When correction of course is required, demonstrate the 

highest standards of politeness and civility, but be firm. 

• Make no assumptions that you understand what is being said.  

Always ask for clarification if there is any question at all in 

your mind. 
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• If concerns about interpretation arise, these must be dealt 

with immediately, and on the record.  If counsel is present, in 

some cases it may be appropriate to ask the interpreter and 

applicant to leave the room while you determine whether the 

hearing can continue. 

• Great care must be exercised when counsel shares a cultural 

background with the applicant.  Do not allow counsel to re-

state or re-package their client’s testimony for you; this is the 

work of the interpreter.  Counsel may be fluently bi-lingual but 

not in the particular version of the language of the applicant.  

Their origins may not in fact match those of the applicant. 
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• Similarly, you must not rely on your own knowledge of the 

applicant’s cultural background, country of origin, language, or 

any other aspect of their history.  Your understanding may not 

be accurate in the context of any one case.  This may show 

bias. 

• The fact that you may share a cultural background with the 

applicant will not normally mean you should not hear the case, 

so long as the record demonstrates your lack of bias, 

willingness to hear and learn, and ability to ensure fairness at 

all points. 
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• Be sensitive however to any aspect of your own background 

which may make it inappropriate for you to hear the case, 

having in mind that perception of bias is as critical as actual 

bias. 

• If it appears that communications have broken down, stop the 

hearing immediately, review the tape and/or transcript, and 

consider whether it is necessary to recuse yourself and order 

a new hearing. 
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Conclusion 
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 Cross-cultural issues in the context of a hearing represent a 

greater degree of complexity, and a heightened lens, on issues 

that are raised in all hearings.  While it may properly be 

argued that every applicant has a unique background which 

may have relevance to the manner in which evidence is taken 

and treated, it is those with greater degrees of difference 

whose cases challenge us to the highest standards of decision-

making.  We operate in a rights-based decision-making 

environment with ancient roots in the notion of fairness, now 

a universal standard in our world, and with respect to those 

with backgrounds which exhibit significant difference, are 

under a profound duty to carry out our responsibilities at the 

deepest levels of transparency, rationality, and justifiability. 
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End-notes 

• Slide 4: For those interested in the fascinating scholarly field of inter-cultural 

communications, reference may be had to such books as: 

 The Handbook of Critical Intercultural Communication, Thomas Nakayama and 

Rona Tamiko Halualani (Eds.), 2010, Blackwell Publishing Ltd.; 

 Handbook of Intercultural Communication and Cooperation, Alexanader Thomas, 

Eva-Ulrike Kinast and Sylvia Schroll-Machi (Eds.), 2nd Revised Edition, 2010, 

Vandenhoeck & Ruprecht GmbH & Co.; 

 Intercultural Communication, A Reader, Larry Samovar, Richard E. Porter and Edwin 

R. McDaniel, (Eds.), 2009, 2006 Wadsworth Cengage Learning. 

 

• Slide 29: For the reverse image of our justice system, in a brilliant portrayal of 

everything a litigant or an applicant may fear from the law, see The Trial, by Franz 

Kafka, original copyright 1925 by Schocken Books.  See in particular the inner story 

of the doorkeeper and the defendant.  Franz Kafka was trained as a lawyer and 

worked for several years at the Worker's Accident Insurance Institute for the 

Kingdom of Bohemia.  See http://www.kafka.org/index.php?biography.  
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