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ETHICS DILEMMAS – WHAT IS YOUR SCENARIO?♦ 
 

Monday, October 3, 2011, 1:15 PM –2:45 PM 
 

Vancouver, B.C., Canada  
 

Welcome to Ethics Dilemmas, a cooperative effort by BCCCAT and the ABA, 
NCALJ. 
 
Today’s program will be led by our discussion leaders: R. Bryan McDaniel, Indian 
Probate Judge, U.S. Department of the Interior, Past Chair, National Conference of 
the Administrative Law Judiciary (NCALJ), American Bar Association (ABA), U.S.  
Edwin L. Felter, Jr., Senior Administrative Law Judge, Colorado Office of 
Administrative Courts; Past Chair, NCALJ; Chair, NCALJ Ethics Committee; Chair-
Elect, Government & Public Sector Lawyers Division, ABA, U.S. 
 
The goals of this ethics training are to raise the consciousness of those who serve 
as leaders in administrative law, and to rededicate adherence to the highest 
standards of professional conduct, competence, fairness, social justice, diligence 
and civility.  
 
This portion of the continuing legal education program focuses on a series of 
hypothetical scenarios involving complex ethical dilemmas dramatized.  After the 
scenario is presented, audience members are encouraged to participate in the 
discussion period.  Relevant provisions of judicial ethics codes are included in the 
materials in Part II. [NOTE:  All references to the Code of Judicial Conduct are 
references to the American Bar Association “Model Code of Judicial Conduct 
(2007).”  References to Canadian General Principles are references to the 
“General Principles of Conduct for Members of Federal Administrative 
Tribunals.” 
  
Due to time constraints, only selected scenarios and questions will be covered.  
Discussion may be limited to cover more scenarios. 
 
Please read each scenario before the discussion, listen to the discussion leaders, 
and get involved in the discussion.  Enjoy! 

 
 
 

                                            
♦ © 2011.  Edwin L. Felter, Jr., R. Bryan McDaniel. 
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PART I 
 

ETHICS SCENARIOS 
 

 
SCENARIO NO. 1    
 
EMPLOYMENT 
 

Edith Biaf is an administrative tribunal member with the Canadian Radio-
Television and Telecommunications Commission (CRTC).  She is hearing a case 
brought by a long-distance telephone company (LDC), complaining about a local 
telephone company’s (LC’s) entrance into the long distance market.  
 

During the litigation, LDC requested documents from LC that LC insisted were 
sensitive trade secrets.  Tribunal Member Biaf reviewed the documents in camera 
and ruled that they were undiscoverable, privileged, trade secrets.  
 

During a break in the hearing, the attorney representing LDC mentions to 
Edith Biaf that his law firm is hiring attorneys with telecommunications experience.  
Edith has considerable experience in telecommunications law and is interested in 
applying with the firm. 
 
 
QUESTION 1: Which of the following statements is correct? 

 
(a) Edith should not pursue the position. 
(b) Edith would be free to pursue the position if CRTC consented. 
(c) Edith would be free to pursue the position if CRTC and LC consented. 
(d) Edith may pursue this matter only when the pending proceeding is 
 over.   
 

QUESTION 2: What should Edith do if the attorney actively solicits her to apply 
for the job?  

 
(a) Nothing then, but pursue the position after the litigation is over. 
(b) Disclose the conversation to her tribunal chair. 
(c) Disclose the solicitation to the parties, and if the parties and their 

attorneys agree in the record of the proceeding that she should not be 
disqualified, she may participate in the proceeding. 

(d)       Withdraw from the case. 
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QUESTION 3: After the litigation, LDC approaches Edith about working in their 
general counsel’s office doing litigation in Nunavut.  May Edith 
work for LDC? 

 
(a) Edith may work for LDC without any restrictions. 
(b) Edith may not work for LDC because of her exposure to privileged LC 

information. 
(c) Edith may work for LDC, but may have to limit her involvement in 

certain matters. 
 
SCENARIO NO. 2 
 
EX PARTE COMMUNICATIONS    
 
1. If no one is available to field a call from an attorney in an upcoming matter 

who is injured in an accident on the way to the hearing, is it proper for the 
judge/tribunal member to take the call and discuss a continuance with the 
attorney? 

 
2. Can a judge/tribunal member answer an attorney’s question without other 

parties’ reps participating when it only concerns a procedural question such 
as what is the proper format for a joint pre-hearing order?  Can the 
judge/tribunal member’s law clerk answer the question? 

 
3. Does a prohibition against ex parte communication with a party cover every 

type of communication or only those that pertain to the merits of the case? 
 
 
SCENARIO NO. 3 

 
INFORMAL CONTACTS/APPEARANCE OF BIAS 
 
A. As an ALJ/Tribunal member, you conducted high volume enforcement 
hearings all morning for a local office of the Department of Wildlife and Fisheries 
Department.  Since the location is in a very remote area, you ask one of the 
enforcement officers where you and your paralegal can grab a quick bite for lunch 
before resuming the afternoon hearings.  He says there is only one café within a 
reasonable distance, and it has “down home cooking.”  You’re diabetic and need to 
eat, and you accidently left your lunch bag at home, so you and your paralegal 
proceed to the cafe.  When you arrive at the cafe the place is packed with no open 
tables.  The officer is sitting there with some other officers and invites you to sit 
down and join them.   
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QUESTIONS:  
  

(1) What do you tell him? 
(2) With no other option, you join them.  While eating, a respondent from a 

morning hearing comes up and wants to provide some new information 
on his case that he just discovered.  What do you tell him? 

(3) After the meal you go to the register to pay and are told the officer 
picked up the bill.  What do you do? 

 
B.   You are in an elevator with two colleagues and a number of people unknown 
to you. Your colleagues begin talking about a case which they heard that morning 
and which they found very boring. They also did not think much of the lawyer 
representing one of the parties and exchanged uncomplimentary remarks about his 
performance. They did not mention the case name, but gave enough details about 
the case that if one of the other elevator passengers wanted, they could make the 
connection and identify the parties. 
 
QUESTION:    What, if anything, do you say to your colleagues? 
 
C.   One of the judges/members of your tribunal likes to interject humor into her 
work, especially when she is the presiding judge/member of a panel. Most of the 
time, her jokes or remarks are harmless.  The last few times that you have been on 
a panel with her, however, you have become rather uncomfortable because some of 
her attempts at humor have fallen flat and, in some cases, have been completely 
inappropriate. The most recent event involved a situation where she said to an 
expert witness: "You must be the under-achiever of the group because your 
colleagues all have degrees from Harvard and Yale and you don't.” 
 
QUESTION:    As a colleague to this judge/tribunal member, what do you do, if 
anything?  
 
 
SCENARIO NO. 4 
 
 
DISCIPLINARY RESPONSIBILITIES: THE BURNT OUT ATTORNEY 
 
An attorney who has practiced before you for years has, in the past six months, 
developed a chronic habit of failing to meet discovery deadlines or follow procedural 
orders, failing to conduct necessary discovery, and arriving for hearings late.  This 
attorney recently missed the response deadline on a dispositive motion.  You are 
certain that her behavior has had an adverse effect on her clients' interests.  You are 
very concerned about this pattern.   
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QUESTIONS:    

 
 (a) What, if any, ethical obligation do you have to address this attorney's 

behavior? 
 
 (b) If you do nothing, are you exposed to disciplinary action by the 

disciplinary authorities in British Columbia? 
 

SCENARIO NO. 5 
 
SPEAKING AT CONTINUING LEGAL EDUCATION  
 
 You serve as an ALJ/Tribunal Supervisor for the BC Department of 
Environmental Quality (DEQ) and are asked to lunch by a senior partner in one of 
the of the large law firms that regularly represent respondents in hearings before the 
Department.  At lunch, the attorney invites you to give a presentation to the firm’s 
natural resources section about the procedures applicable to environmental 
adjudications conducted at DEQ. 
 
QUESTIONS: 

 
(a)  What do you tell her? 
 
(b) The next month a solo practitioner who’s heard about your 

presentation to the large firm asks one of the ALJs you supervise to 
give him a similar presentation at his office. What do you tell the ALJ? 

 
 
SCENARIO NO. 6 
 
 
REMAINING UNSWAYED BY THE PRESS: THE WHITEHORSE GAZETTE 
REPORTER 
 

You have presided over a lengthy and highly contested hearing, during which 
a Whitehorse reporter sat in observation.  The evidence is now closed, and you have 
not yet completed drafting your decision.  In fact, you have not yet finished your 
findings of fact. 
   

The Whitehorse Gazette has published a front-page article on the subject of 
your hearing.  The article contains a number of significant "facts" not introduced into 
evidence, and addresses matters of credibility concerning many of the key fact 
witnesses in ways not raised at hearing.   
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QUESTIONS    
 
 (a) Do you read the Gazette article prior to writing your decision? 
    

(b)       Assume that one of your colleagues has read the article, and reports 
to you that the article attacks your impartiality, accusing you of being 
biased against one of the parties.  How do you handle this?  

 
 

SCENARIO NO. 7 
 
POLITICAL ACTIVITY: THE MAYORAL RACE 
 

In the upcoming nonpartisan mayoral race, you are privately supportive of 
your daughter’s candidacy.  You want very much to assist with the campaign, but 
also want to be sure to meet your ethical obligations. 
 
QUESTIONS:   
 

(a) Can you attend a meeting with her and others involved in his campaign 
in which policy issues are discussed?   

 
(b) Can you provide policy advice to your daughter regarding   issues that 

do not and never would appear before you. 
(c) Can you attend a fundraising event at which you do not speak? 
 
(d)   Can you attend a public rally for her? 
 
(e) Can you wear a button, put up a yard sign, or put a bumper sticker on 

your car, promoting her candidacy.  Can your spouse do so? 
 

SCENARIO NO. 8 
 
EX PARTE KNOWLEDGE 
 
You are the hearing officer/tribunal member in a driver’s license revocation case 
based on a refusal to take a chemical test.  You have reviewed the file in advance of 
hearing and it indicates that the Royal Canadian Mounted Police observed the 
Respondent driving just after midnight without headlights “headed south at Mile 
Marker 271 in the Yukon Territory, near the Alaska border.”  Being a Yukon 
geography buff, you’re interested in the exact location of this mile marker and you 
visit the Internet to find out.  You discover on the Yukon Transportation Ministry web 
page that Mile Marker 271 is located just outside Whitehorse and not near the 
Alaska border.  In answering the questions, consider a scenario where the officer is 
present at the hearing, and one where the officer is not present. 
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QUESTIONS 
 
(a) What do you do at the hearing with this knowledge? 
 
(b) Should you disqualify yourself? 
 
(c) Should you give notice to the officer so that he/she will have an  
 opportunity to refute what you learned on the Internet? 
 
(d) Should you set this knowledge aside and pretend that you never  
 went to the Internet? 
 
(e) Should you say nothing, do nothing, and just proceed with the  
 hearing? 
 

 
SCENARIO NO. 9 
 
EX PARTE KNOWLEDGE 
 

You are having lunch with a few colleagues at a local deli down the street 
from your offices.  Two of the colleagues, whom you admire and trust, are talking 
about cases they had heard earlier, at separate times.  They only mention general 
aspects of the cases, but one of the colleagues vocalizes his great distrust and 
dislike of the claimant and his counsel.  While no names or specifics are mentioned, 
it is easy to guess what case, claimant, and lawyer are being discussed.  The next 
Monday, you show up for your docket and when you call the first case you realize 
that this is the case, claimant and lawyer that were being discussed last week at 
lunch. 
 
Questions 
 

(a) What should you do?  Say and do nothing, and hear the   
 case?   
 
(b) Disqualify yourself for undisclosed personal reasons?   

 
(c) Should you disqualify yourself and make a record on the   
 reasons why  you are disqualifying yourself?  
 
(d) Should you make a record on your personal beliefs and state  
 that you can be fair and impartial because you decide cases on  
 the facts and the law applicable to those facts?   

 
 (e) Should you make a record on your lunchtime conversations,   

 without naming names, and state that you can be fair and   
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 impartial because you decide each case on the facts placed in  
 evidence at the hearing and the law applicable to those facts?   

 
 
 
SCENARIO NO. 10 
 
 
PROMOTING CONFIDENCE IN YOUR IMPARTIALITY: JUST SOCIALIZING 
 

You regularly hear cases for the Nunavut Administrative Board.  At each 
monthly Board meeting, your Initial Decisions are reviewed, under the advice of an 
Assistant Attorney General.   

 
The Assistant Attorney General advising the board invites you to socialize 

over the weekend. 
  

QUESTIONS:     
 
    (a) Assuming that you avoid discussing any matters relating to the Board's            
  business, can you accept the invitation? 
 

      (b)    A member of the Board that reviews your opinions is an old friend. 
   Can you socialize with him?  
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PART II 

 
RELEVANT JUDICIAL ETHICS PROVISIONS 

 
EX PARTE KNOWLEDGE 
 
Relevant Judicial Ethics Provisions (U.S.) [2007 ABA Model Code of Judicial 
Conduct] 

 
• Rule 2.11 (A) (1)… A judge should disqualify himself or herself in a 

proceeding in which…a judge has… personal knowledge of disputed 
evidentiary facts concerning the proceeding…. 

 
• Rule 2.11 (a) (1) is similar to Rule 3.7 of the RULES OF PROFESSIONAL 

CONDUCT, which requires a lawyer to withdraw if the lawyer is likely to be a 
necessary witness in the proceeding? 

 
• Rule 2.9 (A).  A judge shall not initiate, permit, or consider ex parte 

communications, or consider other communications made to the judge 
outside the presence of the parties or their lawyers, concerning a pending or 
impending matter, except as follows:  

(1) When circumstances require it, ex parte communication for scheduling, 
administrative, or emergency purposes, which does not address 
substantive matters, is permitted, provided: 
(a) the judge reasonably believes that no party will gain a 

procedural, substantive, or tactical advantage as a result of 
the ex parte communication (emphasis supplied); and 

(b) the judge makes provision promptly to notify all other parties of the 
substance of the ex parte communication, and gives the parties an 
opportunity to respond. 

(2) A judge may obtain the written advice of a disinterested expert on the 
law applicable to a proceeding before the judge, if the judge gives 
advance notice to the parties of the person to be consulted and the 
subject matter of the advice to be solicited, and affords the parties a 
reasonable opportunity to object and respond to the notice and to the 
advice received. 

(3) A judge may consult with court staff and court officials whose functions 
are to aid the judge…. 

(4) A judge may initiate, permit, or consider any ex parte communication 
when expressly authorized by law to do so.  

  (B) If a judge inadvertently receives an unauthorized ex parte 
communication…the judge shall make provision promptly to notify the parties 
of the substance of the communication and provide the parties an opportunity 
to respond. 



 11 

(C) A judge shall not investigate facts in a matter independently, and shall 
consider only the evidence presented and any facts that may properly be 
judicially noticed. 
(D)  A judge shall make reasonable efforts, including providing appropriate 
supervision, to ensure that this Rule is not violated by court staff, court 
officials, and others subject to the judge’s direction. 

 
• Rule 2.3 (A).  A judge shall perform the duties of judicial office, including 

administrative duties, without bias or prejudice…. 
 

• See Inquiry Concerning Baker, 813 So. 2d 36 (Fla. 2002).  The judge sought 
out independent communications from computer consultants and experts 
concerning the determination of fair market value of modifications made to 
software  (The Florida Supreme Court’s resolution of this matter is at the end 
of this section but do not look at it until the discussion is over). 

 
 
Relevant General Principles of Conduct for Members of Federal Administrative 
Tribunals (Canada) 
 
II. GENERAL CONDUCT ISSUES 
 
 Conflict of Interest and Bias 
Statement of Principle: 
 
Members should strive to conduct themselves in a manner that does not create bias 
nor raise a reasonable apprehension of bias. 
 
Explanation: 
Bias is a lack of neutrality or impartiality on the part of a decision-maker regarding an 
issue to be decided. A biased decision-maker is predisposed to decide in a party’s 
favour or to a party’s detriment, based on considerations that are improper and 
extraneous to the evidence, law or argument before the decision-maker. 
 
Bias may be actual or perceived. Perceived bias is as damaging to the decision-
making process as actual bias. 
 
Bias may manifest itself in the conduct of a member, in the member’s personal 
associations and interests or in the structure of the decision-making process. 
 
Bias is antithetical to the integrity of any decision-making process. It is an 
undesirable quality which members should seek to eliminate. Decision-makers 
should strive to decide every case impartially. 
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Commentary: 
 
The rules regarding bias come from the precept nemo judex in sua causa – one 
cannot be judge in one’s own case. In the court system, this has traditionally been 
construed to disqualify judges if they had any pecuniary or other personal interest, 
direct or indirect, in a matter given to them to decide. It is based on the presumption 
that any such interest would, if not actually incline the judge in favour of the party 
with whom his or her interests were aligned, then at least give rise to the 
appearance of such bias. 
 
The acceptable standard of impartiality varies, depending on the nature of the 
decision-maker, the nature of the decision and the explicit statutory intention of 
Parliament. 
 
Courts have identified five common situations that will attract an allegation of bias or 
reasonable apprehension of bias: 
 
a) where the member has a material interest in the outcome of the case (for 
example, where the member or a person related to the member could benefit or 
suffer financially because of the decision); 
 
b) where the member has an association or prior involvement with one of the parties 
(for example, where the member is related to or closely involved with a party, a 
witness or counsel appearing in the case); 
 
c) prior participation by the member in the process or a related process (for example, 
if the member previously represented one of the parties now appearing before the 
tribunal on the same matter or on a similar matter); 
 
d) actual conduct that shows bias or hostility (for example, a member who makes 
public statements which suggest that he or she has made up his or her mind on the 
outcome before having heard all of the parties); 
 
e) where the institutional structure of the decision-making environment brings undue 
influence to bear upon the member or fetters the member’s undistracted 
consideration of issues (for example, compulsory “consultation” sessions among 
members; members’ remuneration being controlled by one of the parties). 
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 Impartiality and Objectivity 
 
Statement of Principle: 
 
Members should not prejudge a case. 
 
Explanation: 
 
Members of a tribunal may hold tentative views on matters in issue, but they should 
be open to persuasion and alternative points of view. 
 
Commentary: 
 
Partiality can arise when a member is influenced by previous interests or previous 
association with an organization or cause. For example, a tribunal member might be 
appointed because he or she was known to represent certain interests. This member 
should be careful to base his or her decision in a particular case on the evidence 
and arguments presented in that case and not simply in accordance with the views 
of the matter that he or she may have held previously. 
 
To avoid allegations of prejudgment, members should refrain from expressing 
opinions in public that might cast doubt on their impartiality and objectivity. Beyond 
the contents of their written reasons for a decision, members should not publicly 
express any opinion about a case within the jurisdiction of the tribunal, or give 
explanations regarding any case they have heard and decided. 
 
 
III. SPECIFIC CONSIDERATIONS 
 
Pre-hearing Conduct 
 
Contacts prior to commencement of proceedings 
Statement of Principle: 
 
Members should be cautious in their contacts prior to the commencement of 
proceedings and should avoid ex parte communications in any matter that could be 
expected to come before the tribunal. 
 
Explanation: 
 
A reasonable apprehension of bias may arise where members have commented on 
any matter before a tribunal, or where a member communicates with only a 
prospective party or witness prior to the commencement of proceedings. These 
communications could be viewed as influencing the proceedings. (See also: III.5 Ex 
parte dealings) 
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Commentary: 
 
Members should avoid being placed in situations where they are asked to comment 
on the procedure to be followed or on the merits of any matter that may come before 
their tribunal.  Some ways of doing this are: 
 
Refer requests for information through the established channels in your tribunal so 
that the request is placed on a public file, copied to those with an interest and 
officially answered; 
 
Where there has been contact that may lead to the appearance of bias on a 
particular file, the member should consider avoiding the assignment to that file or 
withdrawing from it. 
 
Ex parte communications should be avoided. Where it is desirable to hold separate 
pre-hearing meetings with parties before the commencement of proceedings, the 
purpose of the meetings should be clear and take place with the full knowledge and 
agreement of all parties according to pre-determined rules or guidelines. 
 
Under no circumstances should a member privately seek out evidence on their own, 
for example, to "verify" facts or to lay a "trap" against a witness, as this would likely 
create a reasonable apprehension of bias. 
 
[Edwin L. Felter, Jr., Drafter, Standing Committee on Ethics and Professional 

Responsibility, ABA] 
 
Formal Opinion 08-452    
October 17, 2008 
Judges Soliciting Contributions for “Therapeutic” or “Problem-solving” 
Courts 
 
A judge who participates in fundraising activities on behalf of a court, including a 
“therapeutic” or “problem-solving” court, must limit the participation to  activities 
permitted by the Model Code of Judicial Conduct Rule 3.7(A).  The judge also must 
ensure that her conduct does not violate Judicial Code Rules. 3.1, 1.2, or 1.3. 
 
 This opinion addresses the propriety, under the Model Code of Judicial 
Conduct,1 of judges in “therapeutic” or “problem-solving” courts, including executive 

                                            
1 This opinion is based on the Model Code of Judicial Conduct as amended by the ABA House of Delegates 
through February 2008.  The laws, court rules, regulations, rules of judicial conduct, and opinions promulgated 
in individual jurisdictions are controlling. 
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branch or statutorily created judges,2 becoming involved in raising such private 
funds or private in-kind donations as may be needed to operate such courts.3  
 “Therapeutic” or “problem-solving” courts include the specialized courts 
created in recent years to respond to the special problems of drug, mental health, 
and domestic violence-related charges.4  Some such courts have been created by 
state judicial branch initiatives.   Although the staffing and physical space for the 
court typically are supported by regular governmental funding, government funds 
may not support the alternative remedies that these courts employ to address 
underlying problems.  Such remedies depend upon resources such as the services 
of mental health professionals, drug testing laboratories, and social workers, as well 
as incentives sometimes awarded to successful participants in the programs.  
Judges assigned to those courts and judges with administrative responsibility for 
their operation find themselves being urged to engage in efforts to raise private 
funding, through applications for grants or through solicitation of funds or other 
donations from private individuals or organizations. In some locales, proponents of 
therapeutic courts have formed not-for-profit entities to raise private funding and 
funnel it to the courts.   
 The Model Code does not specifically address a judge’s involvement in 
raising funds for a court. Nevertheless, Model Code Rule 3.7,5 setting out 

                                            
2 Executive branch or statutorily created judges ordinarily are designated as administrative law judges.  See the 
Application Section of the Judicial Code, n.1. 
3 This opinion does not address judicial requests for public funds or for an allocation to a judge’s court of a 
portion of funds that have been officially appropriated and that appear reasonably related to the function of the 
court.  See, e.g., Oklahoma Jud. Eth. Op. 2002-2 (Jan. 24, 2002), available at 
http://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=364900 (last visited October 7, 2008) 
(judge with drug court responsibilities may participate as an applicant, or authorize an entity to apply for grant 
funding for administrative support of state drug courts established through state department of mental health 
and substance abuse services; grant request is analogous to the mandated budget request for the operation of a 
district court from funds appropriated in general for all such courts, and is not a "fundraising activity"). 
4 See generally Pamela M. Casey & David B. Rottman, Problem-Solving Courts: Model and Trends (Nat'l 
Center for State Courts 2003), available at 
http://www.ncsconline.org/WC/Publications/COMM_ProSolProbSolvCtsPub.pdf (last visited October 7, 2008).  
In addition to handling drug, mental health, and family violence matters, problem-solving or therapeutic courts 
also handle other specific types of situations, including alcohol-related offenses and teen/juvenile issues.  See 
"Resources on Specific Types of Courts,"  
http://www.ncsconline.org/D_Research/ProblemSolvingCourts/Resources.html (last visited October 7, 2008). 
5 Model Code Rule 3.7 provides, 
     (A) Subject to the requirements of Rule 3.1, a judge may participate in activities sponsored by organizations 
or governmental entities concerned with the law, the legal system, or the administration of justice, and those 
sponsored by or on behalf of educational, religious, charitable, fraternal, or civic organizations not conducted 
for profit, including but not limited to the following activities: 
          (1) assisting such an organization or entity in planning related to fund-raising, and participating in the 
management and investment of the organization’s or entity’s funds; 
          (2) soliciting* contributions* for such an organization or entity, but only from members of the judge’s 
family,* or from judges over whom the judge does not exercise supervisory or appellate authority; 
          (3) soliciting membership for such an organization or entity, even though the membership dues or fees 
generated may be used to support the objectives of the organization or entity, but only if the organization or 
entity is concerned with the law, the legal system, or the administration of justice; 
          (4) appearing or speaking at, receiving an award or other recognition at, being featured on the program of, 
and permitting his or her title to be used in connection with an event of such an organization or entity, but if the 

http://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=364900
http://www.ncsconline.org/WC/Publications/COMM_ProSolProbSolvCtsPub.pdf
http://www.ncsconline.org/D_Research/ProblemSolvingCourts/Resources.html
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permissible and prohibited types of conduct in which a judge may participate in 
association with or on behalf of various types of “organizations or entities,” is 
sufficiently analogous for the present inquiry to serve as the applicable standard to 
determine the appropriate limits on judges seeking contributions for such courts.   
Model Code Rules 3.1,6 1.2,7 and 1.38 also are relevant.  
 Although most of Model Code Rule 3.7 addresses conduct that could at most 
be described as “indirect” involvement in fundraising, Rule 3.7(A) (2) addresses 
judges making direct solicitations for contributions to an organization or 
governmental entity concerned with the law, which would include a therapeutic court 
or a not-for-profit which has been created in order to fund the activities of such a 
court.  Rule 3.7(A) (2) permits such solicitation only when the persons being solicited 
are members of the judge’s family or other judges over whom the judge has no 
supervisory authority.  Model Code Rule 3.7(A) (5) permits the practice whereby a 
judge makes a grant application to a private, not-for-profit organization in support of 
the operation of her court, providing that a judge may “make recommendations to … 
a public or private fund-granting organization or entity in connection with its 
programs and activities, but only if the organization or entity is concerned with the 
law, the legal system, or the administration of justice.”  
 Model Code Rule 3.7(A) (6) specifically authorizes a judge to be a director of 
certain not-for-profit organizations.  Inherent in being a director of a not-for-profit 
organization is the permissibility of a judge allowing her name to appear on the 
letterhead of the organization.  The prohibition against soliciting contributions 

                                                                                                                                       
event serves a fund-raising purpose, the judge may participate only if the event concerns the law, the legal 
system, or the administration of justice; 
          (5) making recommendations to such a public or private fund-granting organization or entity in 
connection with its programs and activities, but only if the organization or entity is concerned with the law, the 
legal system, or the administration of justice; and 
          (6) serving as an officer, director, trustee, or nonlegal advisor of such an organization or entity, unless it is 
likely that the organization or entity: 
               (a) will be engaged in proceedings that would ordinarily come before the judge; or 
               (b) will frequently be engaged in adversary proceedings in the court of which the judge is a member, 
or in any court subject to the appellate jurisdiction of the court of which the judge is a member. 
     (B) A judge may encourage lawyers to provide pro bono publico legal services. 
6 Model Code Rule 3.1 provides: 
     A judge may engage in extrajudicial activities, except as prohibited by law* or this Code. However, when 
engaging in extrajudicial activities, a judge shall not: 
     (A) participate in activities that will interfere with the proper performance of the judge’s judicial duties; 
     (B) participate in activities that will lead to frequent disqualification of the judge; 
     (C) participate in activities that would appear to a reasonable person to undermine the judge’s independence, 
integrity, or impartiality; 
     (D) engage in conduct that would appear to a reasonable person to be coercive; or 
     (E) make use of court premises, staff, stationery, equipment, or other resources, except for incidental use for 
activities that concern the law, the legal system, or the administration of justice, or unless such additional use is 
permitted by law. 
7 Model Code Rule 1.2 states, “[a] judge shall act at all times in a manner that promotes public confidence in the 
independence, integrity, and impartiality of the judiciary, and shall avoid impropriety and the appearance of 
impropriety.” 
8 Model Code Rule 1.3 states, “[a] judge shall not abuse the prestige of judicial office to advance the personal or 
economic interests of the judge or others, or allow others to do so.”  
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contained in Rule 3.7(A) (3), however, would preclude the judge from being a 
signatory on a solicitation letter.   
 All of Model Code Rule 3.7, (relating to both direct and indirect fundraising 
activities), is conditioned upon the conduct in question not being a violation of the 
provisions of the more general, but no less important, Model Code Rule 3.1.  In 
addition, Model Code Rule 1.2, which requires a judge to, at all times, act in a 
manner that promotes public confidence in the independence, impartiality, and 
integrity of the judiciary, and prohibits a judge from engaging in conduct that creates 
an appearance of impropriety, and Model Code Rule 1.3, which prohibits a judge 
from abusing the prestige of judicial office, apply.  All these concerns potentially can 
render a judge’s involvement in fundraising activities impermissible. 
 Any activity that would interfere substantially with the judge’s performance of 
judicial duties would constitute a violation of Model Code Rule 3.1(A).9  Although we 
presume that fundraising to permit operation of a “problem-solving” court would not 
in itself interfere with the judge’s duties on that court, the issue must be considered.  
Rule 3.1(B) similarly proscribes activities “that will lead to frequent disqualification”; 
whether fundraising directed at specific funding sources might do so will be a fact 
question in every case.   Similarly pertinent are whether any particular approach the 
judge might take would appear reasonably to undermine the judge’s “independence, 
integrity, or impartiality” (Rule 3.1(C)) or “appear to a reasonable person to be 
coercive (Rule 3.1(D)). 
 In situations in which a judge learns that either parties or lawyers who come 
before the judge have made contributions in response to the judge’s solicitations, the 
judge would need to determine, according to the test for the appearance of 
impropriety in Model Code Rule 1.2, whether she is able to continue to hear the 
matter in question.  Comment [5] posits the test for an “appearance” problem 
whether presiding over a matter would “create in reasonable minds a perception that 
the judge violated [the] Code or engaged in other conduct that reflects adversely on 
the judge’s honesty, impartiality, temperament, or fitness to serve as a judge.”  
Although in most instances, contributions of the sort considered in this opinion would 
be unlikely to constitute so significant a personal benefit to the judge as to raise the 
question of an appearance of  partiality, a judge would be well-advised to take into 
account both the size and the importance of contributions known by the judge to 
have been made by lawyers or parties who come before her.  
 Model Rule 1.3 protects against abuse of judicial prestige to advance 
“personal or economic interests of the judge or others.”  (Emphasis added.)  Neither 
the Rule nor the comments specifically address the kind of fundraising considered 
here.  Interpreting Arizona’s counterpart to Model Code Rule 1.3, the Arizona 
Supreme Court Judicial Ethics Advisory Committee addressed a court’s support or 
endorsement of its own grant applications to government agencies or private 
foundations for court-related projects, concluding that because they would not 
generally advance the private interests of a judge or others, judges or court 

                                            
9 Cf. Utah Jud. Eth. Inf. Op. 89-11 (Aug. 10, 1989), available at  
http://www.utcourts.gov/resources/ethadv/ethics_opinions/1989/89-11.htm (last visited October 7, 2008) 
(judge’s volunteer work with Special Olympics requiring weekly absence from the bench interfered 
impermissibly with judge’s discharge of her duties). 

http://www.utcourts.gov/resources/ethadv/ethics_opinions/1989/89-11.htm
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administrators may write such letters.10   We concur with the opinion, and with its 
admonitions that the endorsement of funding for such organizations is appropriate 
only when it is clear that no political or business profit-making interest is involved 
(trading on the prestige of judicial office), and that a judge must consider whether 
circumstances might suggest that individuals involved in the projects would obtain 
special influence before the judge (raising both appearance of impropriety and 
possible frequent disqualification).11    
 Additional concerns arise when solicitations are directed at lawyers, as 
opposed to businesspersons or the general public.  The Florida Supreme Court 
Judicial Ethics Advisory Committee opined that, notwithstanding the "laudable 
purpose," a judge who presided over a drug court was prohibited from soliciting or 
receiving “incentive gifts” from lawyers or law firms for use as rewards to drug court 
program.12   In reaching this conclusion, the court relied, not only on its judicial code 
provisions on acting in a manner that promotes public confidence in the integrity and 
impartiality of the judiciary and on lending the prestige of judicial office, but also on 
additional concerns that the involvement of lawyers who might come before the 
judge would raise questions of partiality toward lawyers who had complied with the 
judge’s request,13 or in the alternative, of potentially burdensome disqualification that 
could be required when donating lawyers came before the judge.14 
 
 
BIAS 
 
Relevant Legal and Judicial Ethics Provisions (U.S.) 
 
 

• Rule 1.2.  A judge shall act at all times in a manner that promotes public 
confidence in the independence, integrity, and impartiality of the judiciary, 
and shall avoid impropriety and the appearance of impropriety. 

 
• Rule 2.2. A judge shall uphold and apply the law, and shall perform the 

duties of judicial office fairly and impartially. 
 
                                            
10 Arizona Supreme Court Jud. Eth. Adv. Committee Op. 97-01 (Feb. 7, 1997) (Endorsing or Writing Letters of 
Support for Court-related Projects), available at http://www.supreme.state.az.us/ethics/ethics_opinions/97-
01.pdf (last visited October 7, 2008). 
11 See also Supreme Court of Ohio Board of Commissioners on Grievances and Discipline Opinion 
2004-13 (Dec. 3, 2004) (under Ohio Code of Judicial Conduct Canons 1 (integrity and 
independence), 2 (public confidence in judiciary), and 3(C)(1) (discharging administrative duties 
diligently and without bias),  municipal judge should not send letter requesting local businesses to 
donate items for use as program rewards and incentives for defendants in the mental health court 
and should not direct a court employee to solicit such donations). 
12 Florida Supreme Court Judicial Ethics Advisory Committee Opinion 2007-05 (Mar. 20, 2007), available at 
http://www.jud6.org/LegalCommunity/LegalPractice/opinions/jeacopinions/2007/2007-05.html (last visited 
October 7, 2008). 
13 See Model Code Judicial Conduct Rule 3.1B. 
14 See Judicial Code Rule 2.11(A), which states, “[a] judge shall disqualify himself or herself in any proceeding 
in which the judge’s impartiality might reasonable be questioned….”   See also Judicial Code Rule 3.1(A).  

http://www.supreme.state.az.us/ethics/ethics_opinions/97-01.pdf
http://www.supreme.state.az.us/ethics/ethics_opinions/97-01.pdf
http://www.jud6.org/LegalCommunity/LegalPractice/opinions/jeacopinions/2007/2007-05.html
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• Rule 1.3. A judge shall not abuse the prestige of judicial office to advance 
the personal or economic interests of the judge or others, or allow others 
to do so. 

 
• Rule 2.1. The duties of judicial office, as prescribed by law, shall take 

precedence over all of a judge’s personal and extrajudicial activities. 
 
 

 Courtesy, Discretion and Integrity 
 
Statements of Principle: 
 
Members should treat each person who appears before them with dignity and 
respect. 
Members should conduct themselves generally with reserve, courtesy and 
discretion. 
Members should endeavour to maintain the integrity of the decision-making process. 
 
 
Explanation: 
 
The actions of a tribunal member should be irreproachable. Irreproachable 
behaviour can be described as including patience, courtesy, attentiveness, 
understanding and discretion. Members should always be sensitive to potential bias 
concerns being raised and accordingly should adopt a demeanour that will avoid 
raising any reasonable apprehension of bias. 
 
 
Commentary: 
 
In proceedings, members should conduct themselves in a manner that is courteous, 
patient, fair and respectful to all hearing participants and observers, their language, 
customs, rights, opinions and beliefs while ensuring that the proceedings are orderly 
and efficient. Members should require similar conduct of others present at a hearing. 
It is also important that the presiding member maintain control over the proceedings 
to ensure parties have an equal and fair opportunity to present their case, that the 
hearing unfolds expeditiously and that the public interest is well served. 
 
The display of conduct or behaviour such as hostile comments, undue aggression 
towards one of the parties or their counsel, insulting comments or tone of voice in 
posing a question, statements which could be interpreted as discriminatory, 
impatience or inattentiveness could seriously impair a party's right to a fair hearing 
and raise bias concerns. Although every party should be treated equally, there is a 
fine line to be drawn where too much patience, courtesy and timidity could lead to 
the public interest not being well served. Although members can instill confidence in 
the decision-making process by ensuring that the parties are provided with a fair and 
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reasonable opportunity to being heard, it is also important for members to keep the 
hearing flowing at a reasonable pace and to discourage protracted arguments and 
submissions that delay the proceeding unnecessarily. For example, during a 
hearing, parties should not be permitted to ramble on or to go off on tangents on 
matters that are irrelevant to the issue under consideration. 
Members should conduct hearings in a firm but courteous manner and should 
likewise require courteous behaviour from all participants. Mutual respect among 
parties should be fostered; unprofessional or contemptuous conduct should not be 
tolerated and should be dealt with firmly. It is always important to maintain control of 
the hearing. At the beginning of the hearing, it is good practice to set out the 
schedule the tribunal intends to maintain and to abide by this schedule as much as 
possible. Punctuality is of importance, and tribunal members should strive to start 
and finish on time and to abide by the time allotted when taking a recess. 
The personal convenience of members should not interfere with the proper conduct 
of a hearing. 
 
Where a member becomes aware of a colleague's conduct that may threaten the 
integrity of the tribunal or its process, the member should advise the presiding 
member or the chair as may be appropriate. 
 
 
SCENARIO NO. 2 
 
EX PARTE COMMUNICATIONS 
 
Relevant Ethics Provisions (U.S.) 
 
See Relevant U.S. Ethics Provisions for Scenario No. 1 
 
Relevant General Principles (Canada) 
 
 
 Ex parte dealings 
 
Statement of Principle: 
 
Tribunal members should never meet privately with one party in the absence of 
other parties or hold private interviews with witnesses. 
 
Explanation: 
 
Once the hearing has commenced, all communications should be public, as there is 
a real danger that any contact between the parties and decision-makers will be 
perceived as influencing the decision and raising the issue of bias. 
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Commentary: 
 
During the course of the hearing, the members should not hold private meetings or 
consultations in the absence of all the parties. Members should not receive, or 
appear to receive, evidence from one party without disclosing it to all other parties 
and giving them an opportunity to comment. Also, members should avoid sharing 
substantive information concerning matters under consideration by the panel with 
any party or person without the full knowledge of all the parties; even personal fact-
finding by a member of which parties are unaware is inappropriate. This type of 
conduct may demonstrate bias and may be grounds for disqualification. 
 
A tribunal may have guidelines about social contact generally with persons who may 
come before it, but the circumstances are more sensitive in the event of 
proceedings. Members should refrain from socializing with lawyers and witnesses 
during the course of a hearing; this temptation arises most frequently when hearings 
are being held in a remote location and many of the participants are from out of town 
and there are few facilities such as hotels and restaurants. Such social contact may 
give rise to apprehension of bias. One may assume that the member, while 
socializing, heard submissions in the absence of other parties. When hearings are 
conducted in office buildings in which members encounter parties and witnesses in 
the hallways and elevators, discussion of the case should be avoided. Discussion of 
the case should also be avoided when travelling on public transit. 
 
 
SCENARIO NOS. 4 and 6 
 
DISCIPLINARY RESPONSIBILITIES, COLLEGIALITY, POLITICAL ACTIVITY 
 
Relevant Judicial Ethics Provisions (U.S.) 
 
Rule 1.2   A judge shall act at all times in a manner that promotes public confidence 
in the independence, integrity, and impartiality of the judiciary…  
 
Canon 4.   A JUDGE OR CANDIDATE FOR JUDICIAL OFFICE SHALL NOT 
ENGAGE IN POLITICAL OR CAMPAIGN ACTIVITY THAT IS INCONSISTENT 
WITH THE INDEPENDENCE, INTEGRITY, OR IMPARTIALITY OF THE 
JUDICIARY. 
Relevant General Principles (Canada) 
 
 Independence 
 
Statements of Principle: 
 
Members should fulfill their duties and responsibilities free of influence from any 
person, interest group or the political process. 
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Members should apply the principle of independence in decision-making; 
accordingly, they should not be influenced by extraneous considerations. 
 
Members should decline offers of gifts, hospitality and other benefits, other than 
those of minimal value, offered by parties who have an interest in matters that may 
come before the tribunal. 
 
Explanation: 
 
The criteria for independence is the freedom to decide according to one’s own 
conscience and opinions. For that reason, decision-makers should not allow any 
outside influences to interfere with their decisions. 
 
Commentary: 
 
Many tribunals face the challenge of seeking to balance the need for independence 
of decision making with the need for ensuring good decisions by facilitating 
consistency and providing opportunities for consultation. Some tribunals have an 
internal consultation process to promote consistency in decision-making. This 
process exists where the public interest and policy considerations are important for 
effective regulation. These consultations and discussions among the members can 
enhance the decision-making process and can also enable members to take 
advantage of their colleagues’ expertise and experience when rendering a decision. 
(See also: III.6 - Post-hearing Conduct). 
 
At the same time, tribunals should not adopt a formalized system of decision-making 
that could result in forcing members to adopt positions with which they do not agree. 
(See also: V.B.3 -Institutional Bias). A process of consultation that would hinder a 
member in deciding as he or she sees fit in a particular case is damaging to the 
principles of adjudicative independence. 
 
Compulsory consultation creates an appearance of a lack of independence, 
therefore all consultations involving members regarding the ultimate decision in a 
case should be voluntary. 
 
Any process for consultation should not impede the member in deciding the case as 
he or she sees fit and should ensure a clear distinction between the panel who has 
heard the matter and the other members of the tribunal. 
 
Tribunal members should make decisions free from any influence from those who 
appoint them or pay their salaries. Members should exercise their own powers of 
judgment, as they assume full responsibility of the ultimate decision. In the case of 
Ministers, for example, the Ethics Counsellor has published principles for “Dealings 
with Quasi-Judicial Tribunals” that remind Ministers that they must not intervene or 
appear to intervene before a tribunal in relation to any matter that requires a quasi-
judicial decision, unless authorized by law to do so. Typically, it is the chair who 
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ensures the appropriate communications between the tribunal and the Minister and 
between the tribunal and department. 
 
Decision-makers are entitled to change their minds whether as a result of discussion 
with colleagues or due to their own independent reflection on the matter. However, 
decision-makers should not change their minds in order to please another person or 
against their better judgment. 
 
With respect to gifts, hospitality and other benefits, members should refer to the 
provisions of the Conflict of Interest and Post-Employment Code for Public Office 
Holders and to the code of conduct for their own tribunal for specific advice. If 
uncertain, a member should consult with the chair or the Ethics Counsellor. 
 
Post-hearing Conduct 
 
. Post-hearing deliberations and rendering decisions 
 
Statements of Principle: 
 
“He who hears must decide”. 
Members should avoid undue delay in delivering their decisions. 
 
Explanation: 
 
The work of a member of an administrative tribunal does not end when the hearing 
is over; it is necessary that the decision-maker reach a decision based on the 
evidence and representations that were made, and communicate that decision to the 
parties and the public. Each tribunal will have its own process for decision-making 
and reasons writing, but the following elements apply to all quasi-judicial decision-
making processes: 
- the decision-maker must hear and consider all of the evidence and 
representations; 
- the decision-maker must not fetter his/her decision with pre-determined policies or 
previously held views; 
- the decision-maker must not delegate his/her decision-making responsibility to 
anyone else; 
- the decision-maker must not allow anyone else to usurp his/her decision-making 
responsibility. 
 
Simple fairness to the parties suggests that a decision-maker should not unduly 
delay the length of time it takes to reach a decision; the maxim “justice delayed is 
justice denied” is equally true in the field of administrative law. 
Just as important as the decision itself is the articulation of that decision. Some 
statutes require written reasons and some tribunals have rules regarding the 
provisions of written and oral reasons. 
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In general, at common law, there is no requirement to provide written reasons, 
except in certain circumstances (where the decision has an important significance 
on an individual or where there is a statutory right of appeal). However, there are 
many good reasons for issuing them. Written reasons for decision not only explain 
the decision to the immediate parties to the matter that was before the tribunal, but 
serve to educate the tribunal’s client community, the public at large and the 
reviewing authority (if any). The tribunal is in the best position to know why it 
reached the conclusion it did, and what evidence, criteria and arguments it took into 
account in reaching that conclusion. It can only be helpful to all concerned to 
understand the rationale for a particular decision. 
 
 
Commentary: 
 
The outcome of any hearing is a decision: the parties have brought their case before 
the decision maker in order to obtain a final resolution of a particular issue. It is 
therefore incumbent on tribunal members to exercise their statutory authority to 
make a determination in matters that are properly brought before them. Indeed, in 
the common law, an extraordinary remedy (mandamus) exists to enable citizens to 
compel a publicly appointed decision-maker to carry out his or her statutory duty. 
 
It is improper for a member to conduct his or her own private investigation or 
research into a matter; the decision must be based on the evidence and arguments 
made during the public proceeding. For example, suppose an issue that arose 
during a proceeding piqued a member’s interest. Instead of following up on it during 
the hearing and affording the parties an opportunity to expand on the issue, the 
member went to the library after the hearing and located a particularly relevant 
article on the subject. If the member then based the decision in the case on the 
article, it would be most unfair to the parties who participated in the hearing, as they 
had no opportunity to read the article or to respond to the opinions expressed by its 
author. 
 
In some instances, it may be appropriate for a member to consult with other 
members of his or her tribunal on policy matters that arose during a hearing. For 
example, it is possible that a tribunal’s previous decisions have created a body of 
jurisprudence that has essentially become the tribunal’s “policy” with respect to how 
a particular issue will be handled. However, on the specific facts of the particular 
case before the member, the application of an existing policy may be inappropriate. 
In such instances, it may perhaps be time to rethink the tribunal’s previous policy 
direction. In such cases, it would be a good idea for the member to canvass the 
views of his or her colleagues on the larger policy issue, as long as the member 
does not ask his or her colleagues what the decision should be. 
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ALL SCENARIOS  
 
INDEPENDENCE, APPEARANCE OF PROPRIETY, BIAS, CONFLICT 
 
Relevant Legal and Judicial Ethics Provisions (U.S.) 
 
 

1. ABA MODEL CODE OF JUDICIAL CONDUCT (2007).  
 
 The U.S. Supreme Court held that a prohibition may not be placed on judicial 
candidates with regard to expressing views on legal and political issues in dispute.  
Republican Party of Minnesota v. White, 122 S. Ct. 2528 (2002), reversing in part, 
247 F. 3d 854 (8th Cir. 2001). 
 
In Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252 (2009), the U.S. Supreme 
Court recently held, based on, limited by, and subject to its rather “extreme facts,” 
that refusal of a West Virginia high court judge to grant a motion to disqualify in the 
face of financial support for his campaign in excess of $3 million from the CEO of a 
party created a “serious, objective risk of actual bias” that was constitutionally 
intolerable.  Id. at 2265.  The Court extolled the Model Code (ABA) and the states’ 
adoption thereof as maintaining the integrity of the judiciary and the rule of law.  Id. 
at 2266.15  Noting that “the due process clause demarks only the outer boundaries of 
judicial disqualifications,” id. at 2267, the Court observed that “States may choose to 
‘adopt standards more rigorous than due process requires.’”  Id., quoting Republican 
Party of Minn. v. White, 536 U.S. 765, 794 (2002) (Kennedy, J., concurring) and 
citing Bracy v. Gramley, 520 U.S. 899, 904 (1997) (distinguishing the “constitutional 
floor” from the ceiling set “by common law, statute, or the professional standards of 
the bench and bar”).   
 

Caperton thus strongly signals the importance, both to the states and to 
public perceptions of the judiciary in general, of having rules in state judicial codes 
that can contain the problems attendant to excessive campaign support in judicial 
elections.  That importance has increased exponentially in the wake of the Court’s 
even more recent decision in Citizens United v. Fed. Election Comm’n, 2010 WL 
183856 (U.S. Sup. Ct., No. 08-205, Jan. 21, 2010).  There the Court held that 
statutory limitations on independent campaign expenditures by corporations and 
labor unions violated the First Amendment.  The case did not concern judicial 
elections; rather it involved restrictions on the dissemination and showing, during the 
presidential campaign primaries leading up to the November 2008 general election, 

                                            
15  The Court quoted with approval the 1990 ABA Model Code’s objective standard enjoining judges to 
avoid impropriety and the appearance of impropriety.  Caperton, 129 S. Ct. at 2266 (citing Brief for American 
Bar Association as Amicus Curiae 14 & n. 29).  The Court also quoted with approval the brief amicus curiae of 
the Conference of Chief Justices, which underscored that the state codes of judicial conduct are “the principal 
safeguard against judicial campaign abuses” that threaten to imperil “public confidence in the fairness and 
integrity of the nation’s elected judges.”  Caperton, 129 S. Ct. at 2266 (quoting Brief for Conference of Chief 
Justices as Amicus Curiae 4, 11).   
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of a documentary entitled “Hillary: The Movie.”  As a consequence of this decision, 
corporations and labor unions will be able to make unlimited expenditures not only in 
general elections but in judicial elections as well.  The mere possibility that a vast 
influx of additional campaign money might enter the latter arena, which already in 
the past decade has been saturated with unprecedented campaign support, virulent 
attack ads, and concomitant diminution in public respect for state judiciaries, makes 
tighter controls over disqualification imperative in cases where parties have provided 
significant financial support.   
 
 
 
. Collegiality 
 
Statement of Principle: 
 
Members should foster a collegial approach in performing their official duties and 
responsibilities; accordingly, they should assist colleagues through the exchange of 
views, information and opinions in a spirit of respect for the special skills and 
qualities of each member of the tribunal. 
 
Explanation: 
 
A good working environment is generally conducive to good morale and therefore 
productivity. As a means of meeting the tribunal's responsibilities, members should 
nurture good working relationships with each other and share their experiences, 
knowledge and views. A collegial approach is conducive to instilling confidence and 
maintaining integrity of the decision-making process. 
 
Commentary: 
 
A spirit of collegiality does not preclude members from respectfully disagreeing with 
the position taken by a colleague. If one member of a panel finds his or her 
colleague's conduct in a hearing inappropriate, that member is advised to request an 
adjournment to express his or her concerns to the colleague off the record. Mutual 
respect for each other’s views is important. Tolerance and acceptance of each 
other's opinions is conducive to the expression of views and concerns and fosters a 
positive working environment. 
 
Efforts should be made to resolve divergent views on operational procedures and 
internal conflicts quickly, as these could lead to serious discord detrimental to the 
workplace climate. This in turn could seriously impair the tribunal's ability to fulfill its 
mandate. For example, disagreement on the chair's apportionment of work among 
members or on the chair's assignment of hearings should be raised with the chair so 
it may be resolved at the first opportunity. Where a member questions the 
appropriateness of a policy, procedure or standard, the member should raise that 
issue with colleagues and the chair in the appropriate forum. 
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Tribunal members should make themselves available on a timely basis for 
consultation or caucus discussions initiated by a member on any policy, legal or 
procedural issue. 
 
In discussions and consultations with other members, a member should always 
conduct himself or herself in a manner demonstrating respect for the views and 
opinions of colleagues. A member should not comment publicly on a decision of a 
colleague or on the manner in which another member has conducted himself or 
herself during a hearing. 

 
ETHICS RESOURCES (U.S. and CANADA) 

 
U.S. 

 
• Felter, Edwin L., Jr., “Special Problems of State Administrative Law Judges,” 

53 AD. L. REV. 403 (2001) [re-published in 8-10 LAW AND JUSTICE: 
JOURNAL OF THE UNITED LAWYERS ASSOCIATION 41 (2001-2003), 
New Delhi, India]; “Litigants Without Lawyers,” 25 THE COLORADO 
LAWYER 23 (June 1996), published by the Colorado Bar Association, 
Denver, Colorado. 

 
• Felter, Edwin L., Jr., “”Accountability in the Administrative Law Judiciary: The 

Right and the Wrong Kind,” 86 DENV. U. L. REV. 157 (2008) [re-published in 
30 J.NAALJ 19 (2010).  

 
• Lubet, Steven, “Judicial Ethics and Private Lives,” 79 NORTHWESTERN 

U.L.REV. 983 (1984/85). 
 

• Rothrock, Alexander R., “Ex Parte Communications with a Tribunal: From 
Both Sides,” 29 THE COLORADO LAWYER 55 (April 2000). 

 
• Alfini, Lubet, Shaman and Geyh, JUDICIAL CONDUCT AND ETHICS, 4th 
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CANADA 

 
• THE ETHICS COUNSELLOR 
 
• GENERAL PRINCIPLES OF CONDUCT FOR MEMBERS OF FEDERAL 

ADMINISTRATIVE TRIBUNALS 
 

INTERNATIONAL 
 

• The Bangalore Principles of Judicial Conduct  (2002) 
http://www.unodc.org/pdf/crime/corruption/judicial_group/Bangalore_principle
s.pdf  

 
 
 

http://www.unodc.org/pdf/crime/corruption/judicial_group/Bangalore_principles.pdf
http://www.unodc.org/pdf/crime/corruption/judicial_group/Bangalore_principles.pdf
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