
DEALING WITH DIFFICULT COUNSEL 
 
Your job as a decision maker is hard enough without having to deal with the distraction 
and annoyance of difficult behaviour on behalf of counsel.  Some individuals are really 
good at getting under the skin of others and have honed it to a fine art.  Generally, their 
own skin is like that of a rhino, so you need a way to capture and keep their attention and 
encourage their compliance.  In many cases, "counsel" need not be a lawyer (e.g. 
workers' compensation appeal system) and so may not even be well acquainted with 
proper decorum and rules of procedural fairness. 
 
Whether or not the counsel presenting with difficult behaviour is a lawyer, or whether the 
difficult behaviour is deliberate or accidental, the problem must be addressed.  Why? – 
Because it is your job to ensure fairness for everyone, and difficult behaviour jeopardizes 
your ability to do so.  You do not have discretion to allow difficult behaviour to go 
unchecked. 
 
What form might difficult behaviour on the part of counsel take? 
 

• Continuing objections on the same point. 
• Contemptuous demeanour and/or comments. 
• Continuing interruptions when others are speaking/repeatedly speaking out of 

turn. 
• Repeated failure to comply with time limits. 
• Reluctance/Refusal to provide timely disclosure to the other party. 
• Shouting or other intimidating behaviour. 
• Asides or other inappropriate remarks during the hearing 

 
How may difficult behaviour jeopardize your ability to ensure a fair hearing for all 
parties? 
 

• Interferes with party's ability to present their case in an organized way. 
• Distracts party from concentrating on the matter at hand. 
• Intimidates party from fully and effectively participating in the proceeding. 
• Distracts you from fully concentrating on the evidence and submissions. 
• Impugns the dignity of the proceeding and brings the administration of justice into 

disrepute. 
• Fosters the impression that rules do not apply evenly to all and that rules need not 

even be followed in the first place.  
 
Difficult behaviour may be deliberate, or it may be unintentional/spontaneous.  
Deliberate difficult behaviour is not generally presented for your benefit; it's usually 
intended to impress the client and/or derail opposing counsel.  Spontaneous or unwitting 
difficult behaviour may have no particular purpose; however, it is no more acceptable and 
no less disruptive than deliberate difficult behaviour.  While the motivation may differ, 
the spontaneous or unwitting difficult behaviour nevertheless remains disruptive and also 
needs to be addressed promptly, firmly, and consistently. 



 
 
 
 
HOW DO I DEAL WITH DIFFICULT BEHAVIOUR? 
 
First of all, be prepared.  Understand your authority and responsibility and be familiar 
with the resources available to you.  Consult your home statute and regulations.  Dealing 
with difficult behaviour is a matter of powers and procedure, which, where your own 
home statute and regulations may be silent, are addressed by the Administrative Tribunals 
Act (ATA).1  Look also to the policy and procedures adopted by your board, tribunal or 
agency.  Finally, if the person presenting the difficult behaviour is a lawyer, you can 
consult the Law Society Professional Conduct Handbook.2

 
 

Explain as fully as possible at the outset how the hearing will proceed.  Stick to that 
process.  Many times, difficult behaviour arises from uncertainty or fear that a party will 
not be properly heard and they want to ensure that they are going to be able to have a 
proper opportunity to address the matters they want to address in the hearing. 
 
Deal promptly with situations as they arise.  Obtain submissions, where necessary, and 
rule on each matter as soon as possible.  Let the other party make submissions too, 
wherever possible (no need to make it entirely your problem if you don’t have to).  Do 
not entertain any further challenges or arguments regarding your ruling once you have 
made it. 
 
KEEP YOUR COOL!! 
 
Here are a few things to bear in mind when you encounter a difficult behaviour situation: 
 

• Criticize the behaviour, not the person.  Focus on changing the behaviour, not on 
changing the person. 

 
• Always keep sight of the purpose(s) of holding the hearing in the first place.  

Continue to strive toward that goal. 
 

• Match the seriousness of your reactions and response to the seriousness of the 
offending behaviour.  Try not to be draconian at the first hint of problematic 
behaviour; conversely, do not treat serious breaches lightly.  Be reasonable in all 
cases.  
 

• Use the opportunity to take breaks (not unlike the principle behind a time-out for 
unruly kids) so that the offending party can reflect on their behaviour, calm down 
if necessary, and realize that you are serious and unrelenting in the matter. 

                                                 
1 http://www.bclaws.ca/EPLibraries/bclaws_new/document/ID/freeside/00_04045_01  
2 http://www.lawsociety.bc.ca/page.cfm?cid=383&t=Professional-Conduct-Manual  (Note this is scheduled 
to be replaced on January 1, 2013 with the new Code of Professional Conduct for BC. 
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• Give clear direction in each instance.  Progressively escalate the consequences if 

the behaviour persists.  Always do what you say you are going to do; don't say 
you are going to do something and then fail to do it.  You must always be 
conscious and aware of the potential impact before you say you are going to do 
something. 

 
• It is generally more effective to provide direction in the hearing that shows it is in 

the party's interest to cooperate.  Don't phrase your direction it in terms of what 
you want or need a party to do (truth be told, they probably don’t care what you 
want or need); rather, phrase it so that they will be motivated by self-interest to 
cooperate with your directives.   

 
The ATA gives you certain powers to assist in maintaining order in the hearing.  It should 
be read in conjunction with your enabling statute and regulations, and policies 
implemented by your board, tribunal or agency.  Section 11(1) of the ATA states that the 
tribunal has the power to control its own processes and may make rules respecting 
practice and procedure to facilitate the just and timely resolution of the matters before it.   
 
Section 18 of the ATA states: 
 

18 If a party fails to comply with an order of the tribunal or with the rules 
of practice and procedure of the tribunal, including any time limits 
specified for taking any actions, the tribunal, after giving notice to that 
party, may do one or more the following: 
 
(a) schedule a written, electronic or oral hearing; 

 
(b) continue with the application and make a decision based on the 

information before it, with or without providing an opportunity for 
submissions; 

 
(c) dismiss the application. 

 
You have a duty to be fair to all parties and so you do not have the option of allowing bad 
behaviour to go unchecked.  Section 48 of the ATA provides: 
 

48 (1) At an oral hearing, the tribunal may make orders or give directions 
that it considers necessary for the maintenance of order at the hearing, and, 
if any person disobeys or fails to comply with any order or direction, the 
tribunal may call on the assistance of any peace officer to enforce the 
order or direction. 
 
(2) A peace officer called on under subsection (1) may take any action that 
is necessary to enforce the order or direction and may use such force as is 
reasonably required for that purpose. 



 
(3) Without limiting subsection (1), the tribunal, by order, may 
 

(a) impose restrictions on a person's continued participation in or 
attendance at a proceeding, and 
 

(b) exclude a person from further participation in or attendance at a 
proceeding until the tribunal orders otherwise. 

 
 
Section 49(2) of the ATA states: 
 

49 (2) The failure or refusal of a person to comply with an order or 
direction under section 48 makes the person, on application to the court by 
the tribunal, liable to be committed for contempt as if in breach of an order 
or judgment of the court. 
 
(3) Subsections (1) and (2) do not limit the conduct for which a finding of 
contempt may be made by the court in respect of conduct by a person in a 
proceeding before the tribunal. 

 
When you are confronted by legal counsel who behaves badly, the Law Society of British 
Columbia has rules that cover most situations.  The main one to bear in mind is 2(1) in 
Chapter 1 of the Law Society's Handbook, which states: 
 

(1) A lawyer's conduct should at all times be characterized by candour and 
fairness. The lawyer should maintain toward a court or tribunal a 
courteous and respectful attitude and insist on similar conduct on the part 
of clients, at the same time discharging professional duties to clients 
resolutely and with self-respecting independence. 

 
Another rule to bear in mind is 4(1) in Chapter 1 of the Handbook, which states: 
 

(1) A lawyer's conduct toward other lawyers should be characterized by 
courtesy and good faith. Any ill feeling that may exist between clients or 
lawyers, particularly during litigation, should never be allowed to 
influence lawyers in their conduct and demeanour toward each other or 
the parties. Personal remarks or references between lawyers should be 
scrupulously avoided, as should quarrels between lawyers which cause 
delay and promote unseemly wrangling. 
 

It should be sufficient to remind any lawyer of these rules in the event that their 
behaviour may be disrupting or otherwise interfering with the orderly conduct of the 
hearing.  Generally, though, it is not appropriate to refer openly to these rules as a first 
resort, since to do so may convey an implied threat to make a complaint to the Law 
Society, which is a very serious matter indeed. 



 
To sum up, while there are a number of ways to confront and address difficult behaviour 
in a hearing, the common denominator is that difficult behaviour cannot simply be 
ignored.  To permit difficult behaviour to persist in your hearing is to cede control of the 
proceedings to the party who is engaging in the difficult behaviour.  This is not only a 
breach of your duty to the parties, and to your board, tribunal or agency; it is a breach of 
the duty of fairness.  In short, you do not have the option to allow difficult behaviour to 
go unchecked.  It is always best to gain the voluntary cooperation of the offending 
person; however, if that fails, then you have a number of tools at your disposal, with 
progressively stricter consequences, that you can implement as necessary to address the 
situation and regain control of the hearing.  Always be prepared ahead of time by 
knowing your options and the tools and resources available to you, so that you can 
readily confront and deal with situations of difficult behaviour if and when they arise.  
Firm, fair and consistent treatment on your part in each instance will, in the long term, 
prevent what is already a difficult job from becoming an impossible job. 
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