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Cultural Barriers and Hearing Efficacy 

Lots of tribunals have fact sheets translated into other languages to make their processes 

more accessible. 

The Human Rights Code requires that people be treated without discrimination in the 

provision of services. This includes providing them with administrative justice. 

When dealing with a party that has a barrier to access your processes, first, check your 

Rules to determine what is said about how a person is to access accommodation, if needed. 

For example BCHRT Rules provide: 

Rule 6 – Interpreters and Other Accommodations 

(1) A participant must notify the tribunal if that participant or their representative requires 

an interpreter or any other accommodation. 

(2) A request for accommodation for a settlement meeting, case conference or hearing 

must be made at least 21 days before the date set for the meeting, conference or hearing. 

 

You will see that here, as with other tribunals, the onus is on the person seeking accommodation 

to ask for it. 

 

Sometimes, the tribunal may require some evidence that the accommodation is justified. For 

example, I have had parties seek extra time to make submissions due to physical or mental 

disabilities. The case manager will seek consent from the other party(ies)but there may be a need 

to have some kind of verification that the accommodation is justified. Sometimes this is a 

medical note. 

 

The BC Review Board, which deals with mentally disabled applicants, has no set procedures set 

out specifically for accommodation of applicants. It is arguable that this is accomplished by their 

mandated legal representation and that any needs would be addressed by counsel on a case by 

case basis. 

 

The Employment Standards Factsheet on hearings provides: 

Translation assistance: 

If a party requires translation assistance, they must bring their own translator, as 

the Branch does not provide this service. The translator must be someone who is 

not involved in the complaint as a witness. 
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WCAT Rules Provide: 

8.2.3 Injustice  
In order to extend the time to appeal, an injustice must result from the refusal to grant the 

extension (s. 243(3)(b)). “Injustice” is given a wide meaning, including “unfairness”, 
“lack of justice”, or “wrong”. In determining whether “an injustice would otherwise 
result”, the chair may consider a number of factors, including:  

a) the significance of the matter under appeal (i.e. the magnitude or importance 

of the issues under appeal);  

b) the length of the delay;  

c) the reasons for any delay beyond the expiry of the time limit to appeal; 

 

11.9 Documents in Languages other than English  
WCAT conducts its proceedings in English although we provide interpreters at oral 

hearings when required (14.4.3). All documents submitted to WCAT in an appeal must 

be in English. If any documents are in another language, the party should also provide an 

English translation and a signed translator's declaration. A translator’s declaration 
normally includes the translator's name, the language translated and a statement by the 

translator that the translation is accurate.  

WCAT has no obligation to consider or translate documents submitted in another 

language and may return them to the party for translation. The expense a party incurs 

associated with translating documents may be claimed as an appeal expense (16.1.3).  

 

14.4.3 Interpreters (11.9)  
WCAT provides independent interpreters when required. The appellant should advise 

WCAT of their need for an interpreter in their notice of appeal. The respondent should 

advise WCAT of their need for an interpreter in their notice of participation.  

Friends or relatives are generally not permitted to act as interpreters, although the panel 

may allow this in appropriate circumstances such as where the party only needs 

assistance with a few words. Where the panel believes that an interpreter is necessary and 

none is present, the hearing will be rescheduled.  

Interpreters are normally affirmed or sworn at the start of the hearing (see Appendix 8). 

 

LRB has nothing in its Rules about accommodation or translation 

 

The Administrative Tribunals Act has no provisions dealing with accommodation needs 

of litigants or requiring that tribunals have a procedure to meet such needs. The one 

exception is s.12 12  (1) The tribunal must issue practice directives respecting 

(a) the usual time period for completing an application and for 

completing the procedural steps within an application, and 

(b) the usual time period within which the tribunal's final decision 

and reasons are to be released after the hearing of the application is 

completed. 
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… 

(4) The tribunal must make accessible to the public any practice directives made under this 

section. 

 

Civil Resolution Tribunal Rules 

Translation and Interpretation for People who need help Communicating 

30)   A party can ask a family member, friend, or other person to provide support and 

assistance by translating written communications and interpreting spoken 

communications if 

a)    that party has difficulty understanding or communicating in the English 

language, or 

b)    the ability of that party to communicate is limited for another reason. 

31)   A person must not provide translation or interpretation support or assistance for any 

party to that dispute if 

a)    the person will be named as a witness by a party to a dispute, or 

b)    the person has a direct interest in the outcome of a claim in the dispute. 

32)   At any time during the dispute resolution process, a facilitator or tribunal member 

can 

a)    restrict the participation of a person providing support and assistance in the 

dispute resolution process, and 

b)    direct any party to take further steps in relation to translation or interpretation 

of communications. 

33)   The tribunal can decide which party must bear the costs of translation or 

interpretation. 

Property Assessment Appeal Board 

Evidence 

19. (1) A panel is not bound by the legal or technical rules of evidence and may, at its discretion, 

accept and act on evidence 

(a) by oral or written statement;  

(b) by affidavit;  
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(c) by the report of any person appointed by the panel or board; or  

(d) obtained in any manner the panel thinks suitable.  

 

Residential Tenancy Branch Guides 

During the hearing  

… Parties may have agents or lawyers to represent them or advocates to assist them. 
Parties may also use translators or any other person whose assistance they require in the 

hearing. Parties using agents, lawyers, advocates, assistants or translators are responsible 

for any related fees. The RTB will provide reimbursement of fees for accredited 

American Sign Language interpreters used by parties who are deaf or hard of hearing.  

If you are represented by an advocate or agent, or require an assistant or translator, you 

must ensure they are available for the date and time of the dispute resolution hearing. The 

arbitrator will not necessarily adjourn the hearing if your representative or translator is 

not in attendance. 

 

EVIDENCE ACT 

Witness whose capacity is in doubt 

5  (1) If a proposed witness in a proceeding is a person under 14 years of age or a 

person whose mental capacity is challenged, the judge, justice or other 

presiding officer must, before permitting the person to give evidence, conduct 

an inquiry to determine whether 

(a) the person understands the nature of an oath or a solemn 

affirmation, and 

(b) the person is able to communicate the evidence. 

(2) Subject to section 20 (3), a person referred to in subsection (1) of this 

section who understands the nature of an oath or a solemn affirmation and is 

able to communicate the evidence must testify under oath or solemn 

affirmation. 

(3) A person referred to in subsection (1) who does not understand the nature of 

an oath or a solemn affirmation but is able to communicate the evidence may 

testify on promising to tell the truth. 

(4) A person referred to in subsection (1) who neither understands the nature of 

an oath or a solemn affirmation nor is able to communicate the evidence must 

not testify. 

(5) A party who challenges the mental capacity of a proposed witness who has 

reached 14 years of age has the burden of satisfying the judge, justice or other 

presiding officer that there is an issue as to the capacity of the proposed witness 

to testify under an oath or a solemn affirmation. 
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In actions by or against mentally disordered persons 

9  In an action or proceeding by or against a person 

(a) who is found to be of unsound mind, or 

(b) who is a patient in a Provincial or other mental health facility, 

an opposite or interested party is not entitled to obtain a verdict, judgment or 

decision, on his or her own evidence, unless that evidence is corroborated by 

other material evidence. 

 

A witness who is unable to speak 

17  A witness who is unable to speak may give his or her evidence in any other 

manner that is intelligible. 

When writing the decision, you may want to note the use of an interpreter but I 

don’t recommend. 

Differences? With deaf witnesses and those testifying in another language. Heve to 

assess how they were able to observe about what they testify and does their 

language impact that? 

 

Some cases that considered the needs of witnesses: 

In Insurance Corp. of British Columbia v. Canadian Office and Professional Employees' 

Union, Local 387, 140 L.A.C. (4th) 302 Arbitrator Jim Dorsey reviewed the law when faced 

with an application by the union to have the employer share in the expense of providing 

interpretation of deaf witnesses in a grievance arbitration. He canvassed many sources and it is 

worth reading the results of his endeavours. He said: 

6     Several statutory and convention provisions address the question of a deaf person's 

entitlement to the assistance of an interpreter in legal proceedings. Section 2 of the 1960 

Canadian Bill of Rights states: 

o 2.  

Every law of Canada shall, unless it is expressly declared by an Act of 

the Parliament of Canada that it shall operate notwithstanding the 

Canadian Bill of Rights, be so construed and applied as not to 

abrogate, abridge or infringe or to authorize the abrogation, abridgment 

or infringement of any of the rights or freedoms herein recognized and 

declared, and in particular, no law of Canada shall be construed or 

applied so as to ... 
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o e) deprive a person of the right to a fair hearing in accordance with the 

principles of fundamental justice for the determination of his rights and 

obligations; ... 

o (g) deprive a person of the right to the assistance of an interpreter in 

any proceedings in which he is involved or in which he is a party or a 

witness, before a court, commission, board or other tribunal, if he does 

not understand or speak the language in which such proceedings are 

conducted. 

7     The United Nations 1966 International Covenant on Civil and Political Rights 999 

UNTS 171 provides that everyone charged with a criminal offence is entitled to certain 

minimum guarantees. One guarantee is "To have the free assistance of an interpreter if he 

cannot understand or speak the language used in court" (Article 14(3)(f)). (See also 

European Convention for the Protection of Human Rights and Fundamental Freedoms, 213 

UNTS 221, art. 6(3)(e)). 

8     Our 1982 Canadian Charter of Rights and Freedoms contains legal and equality rights. 

One legal right in section 14 specifically addresses persons who are deaf. It states "A party 

or witness in any proceedings who does not understand or speak the language in which the 

proceedings are conducted or who is deaf has the right to the assistance of an interpreter." 

9     In 1987 a deaf litigant argued before the British Columbia Supreme Court that under s. 

14 of the Charter the Crown was responsible to pay for an interpreter in a civil proceeding. 

There was no claim that the litigant could not afford the cost. The Court decided: 

o I am of the view that under Section 14 of the Charter a litigant in a civil 

proceeding "has the right to the assistance of an interpreter". I am further of 

the view that the initial responsibility of the litigant requiring the services of 

an interpreter is to pay that interpreter's fee, and I therefore decline the 

order sought by the plaintiff. 

o The question that remains unanswered is, is there an obligation upon the 

court or the Crown in civil proceedings to pay an interpreter's fee upon the 

court being satisfied that the litigant requiring an interpreter is unable to pay 

the necessary fee? The wording of Section 14 is bold and unequivocal and 

it might well be that upon the basis of impecuniosity that a court would so 

order. (Wyllie v. Wyllie (1987), 37 D.L.R. (4th) 376 (B.C.S.C.); [1987] 

B.C.J. No. 453) 

A month later, the British Columbia Supreme Court made a second judgment to the same 

effect dismissing a claim for payment. The deaf plaintiff in private litigation had obtained 

a transcribing computer that allowed a person to read words being spoken with little time 

delay and allowed responses to be typed and viewed on the screen by others. The Court 

dismissed a claim that the Crown pay the cost of the use of the computer 

translator/transcriber. (Marshall v. Gorge Valley Gold Club et al (1987), 39 D.L.R. (3d) 

472 (B.C.S.C.)) 

10     The scope of s. 14 of the Charter came before the Ontario Court of Appeal in 1987. 

A union had arbitrated the dismissal of an employee from the Royal Canadian Mint under 

https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.3878482407033209&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23DLR4%23vol%2537%25sel1%251987%25page%25376%25year%251987%25sel2%2537%25decisiondate%251987%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.5902581380071213&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23BCJ%23ref%25453%25sel1%251987%25year%251987%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.5902581380071213&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23BCJ%23ref%25453%25sel1%251987%25year%251987%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.9859639342968404&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23DLR3%23vol%2539%25sel1%251987%25page%25472%25year%251987%25sel2%2539%25decisiondate%251987%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.9859639342968404&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23DLR3%23vol%2539%25sel1%251987%25page%25472%25year%251987%25sel2%2539%25decisiondate%251987%25
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its collective agreement and the Canada Labour Code. The majority of the arbitration 

board found the employee had conspired to rob the Mint's high security vault and 

dismissed the grievance. The arbitration was conducted in French and the employer called 

an English speaking witness, for whom the union requested simultaneous translation into 

French for the benefit of the grievor. The employer did not object, but refused to pay any 

of the cost. The request was granted and it is reported that the expenses were shared. The 

grievor, who in his career with the employer had worked for fourteen months in Winnipeg, 

testified later in the hearing. Over the objection of the union, the employer was allowed, 

through cross-examination, to test the credibility of the grievor's statement that he was not 

comfortable with English. The Ontario Division Court quashed the arbitration decision on 

the ground the cross-examination was an undue restriction on the right guaranteed by s. 14. 

(Roy v. Hackett [1985] O.J. No. 2023). The employer appealed. 

11     The Ontario Court of Appeal held that the Charter applied to the employer and the 

arbitration. It stated s. 14 must be given a "broad and generous interpretation", but: 

o That does not mean that the right to an interpreter is an absolute right and 

that cross-examination as to the linguistic competence of the person who 

requested such assistance is automatically oppressive and vexatious to the 

point of making the exercise of that right illusionary. (Roy v. Hackett 

(1987), 45 D.L.R. (4th) 415 at p. 427) 

The Court found there was no interference with the right to an interpreter, allowed the 

appeal and reinstated the arbitration decision. 

12     In 2003, the Trial Division of the Federal Court of Canada adopted the conclusion of 

the British Columbia Supreme Court in Wyllie v. Wyllie and decided that a defendant was 

not entitled to have an English-Vietnamese interpreter at public expense. He was entitled 

to have an interpreter, but at his own expense. The Federal Court Rules provided that 

where a person testifying understands neither English nor French or is deaf or mute, the 

examining party was responsible for the cost of translation. The Court decided the same 

applied to interpretation during the examination and cross-examination of the opposing 

party's witnesses. "There was no evidence whatsoever before me of impecuniosity on the 

part of the Defendant. In the circumstances, the question that remained open following 

Wyllie v. Wyllie, continues to remain open." (Canada (Minister of Citizenship and 

Immigration) v. Phan [2003] F.C.J. No. 152 [paragraph] 45); 2003 F.C. 1194). 

13     Equality rights are enunciated in section 15 of the Charter. 

 (1)  

Every individual is equal before and under the law and has the 

right to the equal protection and equal benefit of the law 

without discrimination and, in particular, without 

discrimination based on race, national or ethnic origin, colour, 

religion, sex, age or mental or physical disability. 

 (2)  

Subsection (1) does not preclude any law, program or activity 

that has as its object the amelioration of conditions of 

https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.06320418808927253&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23OJ%23ref%252023%25sel1%251985%25year%251985%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.09910354939003951&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23DLR4%23vol%2545%25sel1%251987%25page%25415%25year%251987%25sel2%2545%25decisiondate%251987%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.9124075069445144&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23FCJ%23ref%25152%25sel1%252003%25year%252003%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.9442475989605347&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23FCR%23sel1%252003%25page%251194%25year%252003%25
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disadvantaged individuals or groups including those that are 

disadvantaged because of race, national or ethnic origin, colour, 

religion, sex, age or mental or physical disability. 

14     In Eldridge v. British Columbia (Attorney General) [1997] 3 S.C.R. 624 the Supreme 

Court of Canada held that deaf persons were denied the right to equal protection and 

benefit of the law when British Columbia hospitals and the Medical Services Commission 

failed to provide sign language interpretation when it was necessary for effective 

communication in a medical service situation. The Court found that "adequate 

communication is essential to proper medical care" [paragraph] 69) and sign language 

interpretation "is the means by which deaf persons may receive the same quality of 

medical care as the hearing population" [paragraph] 71). "The social disadvantage borne 

by the deaf is directly related to their inability to benefit equally from the service provided 

by the government" [paragraph] 76). 

15     The Supreme Court reasoned that discrimination by "failure to take positive steps to 

ensure disadvantaged groups benefit equally from services offered to the general public" to 

the point of undue hardship is a principle recognized in human rights law. In Howard v. 

University of British Columbia (1993), 18 C.H.R.R. D/353 the university was obliged to 

provide a student with a sign language interpreter for his classes, because otherwise he did 

not have meaningful access to the service. The Quebec Human Rights Tribunal required a 

rent review tribunal to accommodate a deaf litigant by providing and paying for sign 

language interpretation (Centre de la communauté sourde du Montréal métropolitian inc. 

v. Régie du logement [1996] J.T.D.P.Q. No. 15; [1996] R.J.Q. 1776). The Quebec Tribunal 

considered, but did not adopt the approach of the British Columbia Supreme Court in 

Wyllie v. Wyllie [paragraph] 55-56). It preferred the approach of the Quebec Court of 

Appeal and Superior Court in Butcher c. La Reine J.E. 91-27 and 116845 Canada inc. c. 

Régie des permis d'alcool du Québec, C.S. (1991) R.J.Q 1655 [paragraph] 57 - 58). It 

determined that the right to an interpreter, free of charge, in a civil hearing was guaranteed 

by the Quebec Charter of Human Rights and Freedoms. 

16     Similarly, the Supreme Court reasoned that a government may be required to take 

steps, within reasonable limits, to ensure the equality of people or groups within the scope 

of section 15(1) of the Charter [paragraph] 78 - 79). 

17     The Supreme Court determined the failure to provide publicly funded sign language 

interpretation for deaf persons when necessary for effective communication was a prima 

facie violation of s. 15(1) of the Charter. "This failure denies them the equal benefit of the 

law and discriminates against them in comparison with hearing persons" [paragraph] 80) 

and had no reasonable basis to be a justifiable limitation on their equality rights. 

18     The British Columbia and other intervening governments argued that the situation of 

deaf persons was not meaningfully distinguishable from that of persons who did not speak 

English or French. 

o If they are compelled to provide interpreters for the former, they submit, 

they will also have to do so for the latter, thereby increasing the expense of 

the program dramatically and placing severe strain on the fiscal 

https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.5449117926976347&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23SCR%23vol%253%25sel1%251997%25page%25624%25year%251997%25sel2%253%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.5790561566804086&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23TDPQ%23ref%2515%25sel1%251996%25year%251996%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.3924254366341594&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23RJQ%23sel1%251996%25page%251776%25year%251996%25


9 

 

sustainability of the health care system. In this context, they contend, it was 

reasonable for the government to conclude that they impaired the rights of 

deaf persons as little as possible. [paragraph] 88) 

The Court found this to be speculative and did not agree: 

o [paragraph] 89 This argument, in my view, is purely speculative. It is by no 

means clear that deaf persons and non-official language speakers are in a 

similar position, either in terms of their constitutional status or their 

practical access to adequate health care. From the perspective of a patient, 

there is no real difference between sign language and oral language if there 

is no ability to communicate with a physician. But from the perspective of 

the state's obligations, there may very well be. In the present case, the only 

relevant constitutional provisions are ss. 15(1) and 1 of the Charter. In a 

case involving a claim for medical interpretation for hearing patients, in 

contrast, the analysis would be more complicated. In such a case, it would 

be necessary to consider the interaction between s. 15(1) and other 

provisions of the Constitution, specifically those related to the language 

obligations of governments. Moreover, the respondents have presented no 

evidence as to the potential scope or cost of an oral language medical 

interpretation program. It is possible that the nature and extent of any 

reasonable accommodation required for hearing persons under s. 1 would 

differ from that required for deaf persons. Thus, any claim for the provision 

of such a program, whether based on national origin or language as an 

analogous ground, would proceed on markedly different constitutional 

terrain than a claim grounded on disability. 

o [paragraph] 90 Further, it is apparent that deaf persons stand in a special 

position in terms of their ability to communicate with the mainstream 

population. As I have discussed, it is extremely difficult for many deaf 

persons to acquire a high level of proficiency in oral languages, whether in 

spoken or written form. Moreover, it is apparent that the deaf have 

particular difficulties in obtaining the service of persons in the community 

who understand sign language. There is no evidentiary basis from which to 

assess whether non-official language speakers stand in a similar position. 

So, without wishing to minimize the difficulties faced by hearing persons 

whose native tongues are neither English nor French, it is by no means clear 

that the communications barriers they face are analogous to those 

encountered by deaf persons. As a result, the success of a potential s. 15(1) 

claim by members of the latter group cannot be predicted in advance. The 

possibility that such a claim might be made, therefore, cannot justify the 

infringement of the constitutional rights of the deaf. 

19     The Supreme Court held that some provision of sign language interpretation is a 

required reasonable accommodation to provide access to services available to all. And the 

government had not made a reasonable accommodation to the point of undue hardship. 

The provincial government is required to ensure the Medical Services Commission and 

hospitals, as decision-makers with authority delegated by statute, exercise their authority 
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to extend medical benefits in a non-discriminatory manner consistent with s. 15(1) of the 

Charter, which can be rectified by a "myriad" of options available to the government 

[paragraph] 96). 

20     Section 17 of the Evidence Act, R.S.B.C. 1996, c. 124 states: "A witness who is 

unable to speak may give his or her evidence in any manner that is intelligible." Section 

6(1) of the Canada Evidence Act, R.S.C. 1985, c. C-5 similarly states: "If a witness has 

difficulty communicating by reason of a physical disability, the court may order that the 

witness be permitted to give evidence by any means that enables the evidence to be 

intelligible." 

… 

41     At common law, the right to an interpreter as an aspect of a fair trial, including quasi-

judicial proceedings, achieved quasi-constitutional protection in the Canadian Bill of 

Rights and full constitutional protection in s. 14 of the Charter. The right to interpreter 

assistance is a "fundamental right grounded in the rules of natural justice" (R. v. Tran 

[1994] 2 S.C.R. 951 at [paragraph] 14). The interpretation should be continuous, precise, 

impartial, competent, and contemporaneous, which might be consecutive rather than 

simultaneous. 

42     In this case, there is no issue about the good faith of the request or need for 

interpreters to enable Mr. Campbell to hear first-hand and understand the employer's case 

against him and to be able to answer it. 

43     The first principle in civil proceedings in the courts and grievance-arbitration is that 

each party is responsible to pay its costs incurred in the preparation and presentation of its 

case. In the courts, some of the costs might be shifted to an unsuccessful party through an 

order to pay costs. In grievance-arbitration, the absence of an arbitrator's authority to order 

a party to pay some or all of the other party's cost, unless expressly provided in a collective 

agreement, is addressed in City of Dawson Creek (1987), 28 L.A.C. (3d) 372 (Dorsey) and 

Brown and Beatty, Canadian Labour Arbitration (3d Edition), [paragraph] 2:1430 - 

Ordering costs. It might be that, in light of the court mandated expanded jurisdiction of 

arbitration under a collective agreement over common law torts and human rights 

complaints, this is a matter to be re-examined in arbitrations adjudicating those and other 

claims. However, ordering one party to pay another party's costs is not the issue in this 

application. 

44     The question is whether all, or any, of the cost of interpreters is an expense to be 

borne by the union or an expense of the arbitrator to be borne equally by the union and 

employer. 

45     Section 14 of the Canadian Charter of Rights and Freedoms guarantees a legal right 

to the assistance of an interpreter. This is not disputed by the employer. I accept that s. 14 

of the Charter applies to this proceeding. The courts have decided section 14 does not 

guarantee that the cost of the interpreter will be paid by the state or anyone else. There is a 

common cautionary reservation in the judicial and arbitration decisions that impecuniosity 

might be a reason to make an exception. There is no claim of impecuniosity in this case. 

https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.36194203707478934&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23SCR%23vol%252%25sel1%251994%25page%25951%25year%251994%25sel2%252%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.4840630302039889&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23LAC3%23vol%2528%25sel1%251987%25page%25372%25year%251987%25sel2%2528%25decisiondate%251987%25
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46     In British Columbia there is no specific legislation applicable to this arbitration that 

stipulates that the cost of interpretation is to be paid by the state or anyone else as in the 

International Convention on Civil and Political Rights and the Quebec Charter of Human 

Rights and Freedoms. There is no applicable provision of the Evidence Act similar to the 

Federal Court Rules. 

47     This is not a situation where the question involves translation of one of the two 

official languages. Bilingual arbitrators Foisy and Picher, acting under collective 

agreements governed by the Canada Labour Code, were unwilling to recognize English-

French and French-English translation as a shared expense or that it was a common need 

in the situations before them. Each acknowledged there might be exceptional 

circumstances when translation of an official language would be treated as a common need 

and, consequently, a shared expense of the arbitrator. Arbitrator Picher included "one of 

the official languages or any other language." 

48     In arbitrations under the Ontario Labour Relations Act, Arbitrators Mikus and 

Lavery treated translation of an official language as a necessary and shared expense. As 

quoted above, this is how Arbitrator Whitehead characterized the principle from their 

decisions when he reached the same conclusion: 

o I agree with the proposition, narrowly stated, that both these cases stand for, 

namely, that wherever simultaneous French-English or English-French 

translation is required throughout an entire hearing, that is, between the two 

official languages of the country, in order to ensure a fair hearing for both 

parties and for the grievor consistent with the principles of natural justice, 

then the provision for such simultaneous translation at the request of either 

party is a legitimate and proper responsibility of the arbitrator, and the costs 

of providing such services are a legitimate expense of the arbitrator, and, 

therefore, the costs of providing such services are legitimately charged back 

by the arbitrator as part of the expenses of the arbitrator to each of the 

parties in equal shares, even where the services are being provided only for 

the benefit of the unilingual advocate of one party ... . 

Arbitrator Whitehead went further and extended the same approach to non-official 

language translation. Arbitrator Bendel was unwilling to reach that conclusion whether it 

was translation of an official or unofficial language. 

o Undoubtedly, the principle audi alteram partem requires the arbitrator to 

allow recourse to the services of an interpreter when requested by either 

party. But it is a leap in logic to hold that since testimony may be given by 

the witness in the language in which he or she feels most comfortable, the 

two parties must share in the cost of the interpreter. 

Arbitrator Rayner experienced the frailties of an uncertified interpreter in a case when all 

parties required the services of an interpreter. Apparently, it was not a question of logic or 

extended submissions in that arbitration, but a judgment that all would benefit and the 

expense should be shared. 
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49     This is not a case where the interpretation is from a non-official language to the 

language of the proceeding. It is a far less frequent and more unique circumstance of 

interpretation for deaf persons. The Supreme Court of Canada deliberately underscored 

that the situations of official language speakers, non-official language speakers, even in a 

multicultural society, and deaf persons, who have the protection of equality rights under s. 

15 of the Charter, are not necessarily treated similarly. As quoted above, the Court 

expressly stated: 

o Further, it is apparent that deaf persons stand in a special position in terms 

of their ability to communicate with the mainstream population. As I have 

discussed, it is extremely difficult for many deaf persons to acquire a high 

level of proficiency in oral languages, whether in spoken or written form. 

Moreover, it is apparent that the deaf have particular difficulties in 

obtaining the service of persons in the community who understand sign 

language. There is no evidentiary basis from which to assess whether non-

official language speakers stand in a similar position. So, without wishing 

to minimize the difficulties faced by hearing persons whose native tongues 

are neither English nor French, it is by no means clear that the 

communications barriers they face are analogous to those encountered by 

deaf persons. As a result, the success of a potential s. 15(1) claim by 

members of the latter group cannot be predicted in advance. The possibility 

that such a claim might be made, therefore, cannot justify the infringement 

of the constitutional rights of the deaf. [paragraph] 90) 

50     The parties to this proceeding are the union and employer. The union is challenging 

an employer decision that has had and will have serious consequences for Mr. Campbell. 

To respond to the employer's case and present the case on behalf of Mr. Campbell, the 

union requires interpretation to communicate with Mr. Campbell and other deaf persons. It 

requires interpretation to ensure Mr. Campbell understands the proceedings and can 

provide informed instructions to the union. The right to interpretation is not at issue. 

Proceedings are being scheduled when interpreters are available and will be conducted in a 

manner that guarantees the right to interpretation. The union does not claim it is unable to 

represent Mr. Campbell because of the cost of interpretation. 

51     It is my conclusion that neither the legal guarantee to the assistance of an interpreter 

in s. 14 of the Charter nor the equality protection of s. 15 of the Charter direct a departure 

for the traditional approach that unions and employers are responsible for their own costs 

in the preparation and presentation of their cases at arbitration. Similarly, as was referred 

to in passing in the union's submission, I conclude that the employer's duty to 

accommodate a deaf employee does not extend to paying the cost of interpreter assistance 

in post-employment litigation over the employer's decision to terminate the employment 

relationship. 

52     I have concluded that the communication barriers that confront deaf persons and 

their limited access to interpreters warrant special treatment to diminish the burden their 

sensory loss places on them. Their inability to communicate in either official language or 

any unofficial language in which an arbitrator and others engaged in the proceedings are 

proficient is unique. They are not choosing to testify in a official or non-official language 
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in which they feel "most comfortable" to use Arbitrator Bendel's phrase. Deaf persons 

suffer a permanent disadvantage that requires the proceedings recognize and make a 

reasonable accommodation of their unique situation. While the question of interpretation 

costs for deaf persons may not be strictly characterized as a matter of natural justice when 

there is no claim of impecuniosity, there are equality values and considerations that should 

not be overlooked. 

53     The common need for the assistance of an interpreter by all parties and the arbitrator 

when a deaf person testifies dictates that the cost of the interpreters for assistance at those 

times should be treated as a shared or common expense of the arbitration. This approach 

may be inconsistent with the logical extension of the common law rules concerning 

responsibility for the preparation and presentation of a case, including the cost of 

interpreters, but it recognizes the special barriers deaf persons face in communicating with 

the mainstream population and participating in legal proceedings. 

54     I have concluded that the cost of interpreters to enable Mr. Campbell and other deaf 

persons to testify and to be cross-examined during the proceeding is an expense of the 

proceeding to be treated as an arbitrator expense and borne equally by the union and 

employer. The cost of interpreters at other times during the proceeding is an expense to be 

borne by the union in the preparation and presentation of its case. Any matters related to 

the implementation and administration of this decision can be addressed when other pre-

hearing matters are addressed. 

Another decision considering interpreters is British Columbia v. British Columbia 

Government and Service Employees' Union (Lawton Grievance) [1994] B.C.C.A.A.A. No. 

430 Award no. A-415/94, B.R. Bluman, Arbitrator 

The grievance concerned the suspension and the termination of the employment of the grievor. 

For 23 years, she had been s employed as a child care counsellor in the residence at Jericho Hill 

School for the Deaf. Her discharge followed a wide-ranging investigation into allegations of 

abuse and mistreatment of children at the school. The investigation involved allegations of abuse 

spanning decades and the grievor was one of many people investigated. Her discharge was based 

upon the information uncovered in the investigation. 

The arbitrator noted:(at Para 2) 

All of these witnesses were deaf and testified through interpreters. Assessing the 

reliability of their evidence posed unique challenges. The witnesses were adults or 

almost adults recalling events which occurred when they were very young children. 

They spoke American Sign Language (ASL), a very different language from 

English, and required interpreters. There were other features of the testimony unique 

to deaf witnesses which compounded the difficulties already inherent in assessing 

credibility in cases involving allegations of childhood abuse many years after the 

fact. These unique features will be explained later in this award 

The arbitrator admitted that at the outset of this proceeding, she was not well-informed 

about deaf culture and language. The first witness explained many of the difficulties and 
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intricacies of translating the evidence of deaf witnesses to the degree of precision 

necessary for a legal proceeding. She explained that legal interpreters undergo rigorous 

training and are highly reliable. She brought to the arbitrator’s attention some of the 

unique aspects of deaf culture - aspects not readily apparent to a hearing person. This was 

described as: 

21     All of the interpreters involved in this proceeding were certified legal 

interpreters. There were at least two interpreters involved in the translation when deaf 

witnesses were testifying. Counsel representing the Employer had their own 

interpreter consultant who was present throughout the proceedings. She would make it 

known whenever she had concerns about the translation. The two interpreters would 

spell each other off in order to increase accuracy. Because of the quality of both the 

interpreters and the process which was followed I am satisfied that the interpretation is 

on the whole reliable. 

22     The deaf witnesses all communicated in American Sign Language (ASL) which 

is the language of most deaf people in North America. It is at the heart of deaf culture. 

It is a language which is indigenous to deaf people and has the same kinds of 

complexities one will find in other languages. There are dialects. There is slang. 

However, the grammatical structure of the language is totally different from English 

and other western languages. 

According to the expert, English is a linear language developed by people able to use both 

mouth and ears - the mouth to produce the sound, the ears to hear it. English-speakers say 

one word at a time to convey a message in a sentence constructed of a subject, verb, and 

object. In contrast, ASL is a language developed by people who rely on their eyes to 

communicate. Instead of sentences containing "subject, verb, object", ASL is structured on 

"topic/comment". 

She described the grammar as "multi-level" because the eyes can comprehend more than 

one concept simultaneously. Communicating that "the man is sitting under the tree" is 

conveyed more concisely than in English. On the other hand, because ASL is a "high 

context language", asking a deaf person "Where were you at 2:00 p.m. on Wednesday?" 

would be futile. It is necessary to build on the scenario that prompted the question. For 

example, to interrogate a deaf person accused of stealing from a video store, it would be 

necessary to put the scene in context. To test the accuracy of a deaf witness's recall of a 

particular event by demanding details of the surrounding circumstances can be extremely 

difficult. If the interpreter is not familiar with the physical surroundings, the translator may 

have difficulty accurately putting what the deaf witness said into context. The structure of 

ASL is such that it is necessary to focus on a place or object and then the person 

communicating in ASL will describe her conduct in relation to it. 

The expert also noted that like English, ASL has dialects. Also, like English, a child will 

communicate less effectively than an adult. For a hearing interpreter, ASL is a second 

language and, since it is a second language, the hearing interpreter may not be familiar 

with some dialects or other language idiosyncrasies. A deaf person for whom ASL is a first 

language would not have the same problem. Some of the witnesses who testified in these 

proceedings found it very difficult, for such reasons, to communicate effectively with the 
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hearing interpreters, skilled though they were. To address the problem, these witnesses 

testified through "relay interpreters", interpreters who are deaf. The hearing interpreter 

would sign the question being put to the witness in standard ASL and the deaf interpreter 

would interpret the question in such a way as to make it understandable to the deaf 

witness. When the deaf witness answered, the same process would be followed in reverse. 

While this process increases the accuracy of the translation, the examination of the witness 

was stilted, slow, and awkward, and this was particularly true of cross-examination. 

The expert also pointed out that English is a second language for most of the deaf people 

growing up in the midst of our English-speaking culture. To communicate in writing, they 

must "speak" English fluently. However, becoming fluent in a second language is no easier 

for deaf people than it is for those who can hear. Indeed, it is more difficult for a deaf person 

to learn English than for a hearing English speaker to learn say, French. Both English and 

French are languages which are indigenous to hearing people and are languages which are 

most easily and most naturally learned through hearing: Learning such languages does not 

come easily to someone who cannot hear. Only about 10% of the deaf population is capable 

of comprehending a written document. She said that most deaf people would have difficulty 

understanding a newspaper headline. It was apparent in the hearing that for most of the 

witnesses appearing before me, written communication with any degree of sophistication 

was out of the question. In all cases, when transcripts were referred to in questioning 

witnesses about earlier statements, the statements had to be carefully translated and it was a 

cumbersome process. In some cases, sufficiently accurate translation proved impossible. 

The expert also testified that the facial expressions of deaf people do not convey the same 

emotions as hearing people in this culture. What we would consider an angry or surly 

expression may be no more than a mode of communication in ASL. A grimace is not 

necessarily a spontaneous negative reaction. Most of the clues a hearing person would use to 

judge the emotional state of a witness cannot be fairly applied to a deaf witness. However, 

legal interpreters are trained to not only translate what the deaf witness is saying but the 

emotion conveyed when the deaf witness speaks. The translators did this and did it well. 

The arbitrator described it as outlining some of the unique aspects of adjudicating a case 

involving many deaf witnesses, in part, to put on record the fact that such matters were 

taken into consideration in her assessment of their evidence. She said that she also wanted to 

make it clear that many safeguards were put in place to neutralize the potential barriers to 

communication and to ensure that the interpretation was reliable. 

In this LRB Decision the impact of translation on credibility was noted. 

B.C. Garment Factory Ltd. (Re) BCLRB Decision No. B225/97 

71     Much of the evidence before me on many of the incidents was completely 

contradictory. Credibility thus becomes a major factor in my deliberations. One 

difficulty I face in assessing credibility in these circumstances is that most of the 

witnesses testified through an interpreter. That fact poses a challenge to an adjudicator 

when attempting to assess credibility applying the traditional factors such as 

demeanour while testifying: Ahn & Sons Holdings Ltd., IRC No. C126/90, at p. 14. 

When a witness testifies through an interpreter, it is often difficult to discern from 
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body language, word choice and tone of voice when a witness is not telling the truth 

because of the filter of the translation. However, credibility is not gauged solely on 

demeanour. In arriving at my conclusions on credibility, I have considered not only 

the demeanour of a witness in giving evidence, but the witnesses' ability to observe, 

willingness to acknowledge facts which may be detrimental to their positions, any 

motive they might have to favour one position over another and their general ability to 

recall past events. I have also subjected their evidence to an examination of its 

consistency with the probabilities surrounding a case: International Furniture 

Manufacturing, IRC No. C127/87 and Farnya v. Chorny, [1952] 2 D.L.R. 354, (1951-

52), 4 W.W.R. (ns) 171 (B.C.C.A.), at p. 174. 

See also: Golmohammadi v. Workers' Compensation Board of British Columbia 2006 

BCHRT 177 

26     In applying those principles to the present case, I have concluded that I cannot 

say that the complaint has no reasonable prospect of success. The WCB and its officers 

must be sensitive to the language needs of claimants and witnesses, in order to ensure 

that claims are adjudicated fairly, and that those dealing with the WCB feel that they 

have been treated with respect and dignity. That may include asking questions to 

determine whether claimants and witnesses require interpreters in order to 

communicate effectively with the WCB. I also accept that asking claimants questions 

such as where they are from may be done in an effort to put them at ease and establish 

rapport. Such questions may also be asked for other legitimate, non-discriminatory, 

purposes. 

27     Equally, such questions may be asked for impermissible purposes. For example, 

certain stereotypes may exist about the propensity of members of certain ethnic or 

racial groups to mislead authority figures. If questioning was reflective of such 

stereotyping, a violation of the Code might be established. 

28     Where such questions are asked, it is important that they be posed in a manner 

which both is, and is perceived to be, respectful. As this complaint demonstrates, such 

questions have the potential to be interpreted negatively, and the questioner should be 

vigilant in attempting to ensure that no offence is taken. This is especially important 

given that many claimants are likely to find the experience of being questioned by a 

WCB officer for the purposes of determining the validity of their claim stressful in any 

event. The stressfulness of such an event is only likely to be heightened in 

circumstances where a claimant is communicating in English, which is not his first 

language. Given these issues, a concern may legitimately be raised as to why, if such 

questions were being asked to determine the possible need for an interpreter, the 

questioner would not simply and directly ask if the claimant or a potential witness 

required an interpreter. 

29     In the present case, if the questions were asked for innocent or legitimate 

purposes, and the answers were not used for any improper purpose, then the complaint 

would not succeed. However, I cannot determine on the materials before me the 

purposes for which the questions were asked, or the use to which Mr. Golmohammadi's 

https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.5845127200336262&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23DLR%23vol%252%25sel1%251952%25page%25354%25year%251952%25sel2%252%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.12321532562641124&bct=A&service=citation&risb=21_T24763647246&langcountry=CA&linkInfo=F%23CA%23WWRNS%23vol%254%25page%25171%25sel2%254%25
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answers were put. Those are matters whose determination requires a full evidentiary 

hearing. 

 


