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Ruling of the Inquiry Committee concerning the 
Hon. Lori Douglas with respect to the motion to 
disqualify all members of the Inquiry Committee 
on the basis of alleged reasonable apprehension of 
bias. 
(August 20, 2012) 
 
http://www.cjc-ccm.gc.ca/cmslib/general/Douglas_Docs/CJC-Douglas-Ruling-alleged-bias-2012-
08-20.pdf 



 What is the nature of the process? Can the 
adjudicator ask questions at all? (statutory and 
implied jurisdiction) 

 What can the adjudicator ask questions about? 
(subject matter) 

 How  and when should those questions be 
asked? (manner of questioning, demeanour, 
timing, scope, duration) 



 
 
In any particular case, the requirements of natural 
justice will depend on the “circumstances of the 
case, the nature of the inquiry, the rules under 
which the tribunal is acting, the subject matter 
which is being dealt with and so forth…” 
 
   Kane v. Board of Governors of University of British Columbia,  

   Quoting from Russell v. Norflok (Duke), [1949] All E.R. 109 

 



 
 Trial (judicial) 

 
 
 

 
 Inquiry  (quasi-judicial or administrative) 

 



 
 Dispute between parties 
 Adjudicator possesses no independent 

investigative function 
 Conduct of the case lies entirely in the hands of the 

parties and their counsel 
 Subject to narrow exceptions, the parties alone are 

responsible for presenting the evidence that they 
choose 

 The parties bear the onus of establishing their case 
(or defence) 
 



 Is by definition an investigation of the evidence 
to determine what has happened. 

 Adjudicators have broad investigative powers 
 Involves an active search for the truth by the 

adjudicator 
 “…Includes not ignoring either obvious lines of 

investigation or obvious lines of questioning of 
witnesses.” 



 
Brouillard v. The Queen, [1985] 1 S.C.R. 

(8 circumstances where even trial judges 
may intervene in questioning) 



 To clarify an obscure answer 
 To elucidate an unclear answer 
 To resolve a misunderstanding by a witness 
 To deal with matters which the adjudicator considers 

have not been sufficiently cleared up 
 To deal with questions which the adjudicator thinks 

ought to have been put 
 To remedy an omission of counsel 
 To deal with a situation where the adjudicator is of the 

opinion that the witness is not trying to help the 
process 

 To deal with a situation where the witness is trying to 
avoid testifying 



 
 
A judge “…may question witnesses to clear up 
ambiguities, explore some matter which the 
answers of a witness have left vague or, indeed, 
[the judge] may put questions which should have 
been put to bring out some relevant matter, but 
which have been omitted.” 



 
 
 
“[Adjudicators] … need not choose to be mute 
mannequins in the hands of counsel…. [I]t is no 
error for [adjudicators] … to speak out and direct 
counsel’s attention [or the parties’ attention] to the 
real issues that have to be decided in the case.” 



 
 Examination of witnesses 
 38  (1) Subject to subsection (2), in an oral or electronic hearing a 

party to an application may call and examine witnesses, present 
evidence and submissions and conduct cross examination of 
witnesses as reasonably required by the tribunal for a full and fair 
disclosure of all matters relevant to the issues in the application. 

 (2) The tribunal may reasonably limit further examination or cross 
examination of a witness if it is satisfied that the examination or 
cross examination has been sufficient to disclose fully and fairly 
all matters relevant to the issues in the application. 

 (3) The tribunal may question any witness who gives oral 
evidence in an oral or electronic hearing. 



 
For Discussion: 
 
 How do you time your questioning? during or only after direct, 

after cross-examination, or redirect? 
 Do you phrase questions differently depending on the 

circumstances? 
 How many times do you try to get an answer? 
 Do you modify the manner or timing of your questions to 

accommodate factors such a language or educational barriers? 
 Are there questions that should never be asked? 
 Do you have any absolute rules or practices you always follow 

when asking questions? 
 Does your statutory mandate place limits on the questions you 

ask? 



Seminar participants identified a number of situations that are 
routinely difficult to deal with: 

 
 Representative  do not ask all the relevant questions 
 Only one party is represented  
 The subject of the proceeding is an emotional issue or is 

otherwise sensitive (for example, some medical issues)  
 Answers provided are non-responsive, even after the same 

question has been asked several times 
 English  is an additional language 
 Testimony is being provided through an interpreter, 

particularly where the interpreter is a friend or family 
member of the witness 

 The witness insists on addressing tangential issues 



Strategies for dealing with difficult situations were 
identified, including: 

 
 After direct, cross, and redirect questions have 

concluded, try asking the question again, but use 
different phrasing 

 Stop asking the question if, after two or three times, the 
answer continues to be non-responsive 

 Adjudicators may need to ask more questions of 
witnesses where the parties are self-represented  

 Do not allow interpreters to engage in conversation 
with witnesses 

 Remind witnesses to respond with facts, not feelings 
 



 
 
 

 Frequent interventions and vigorous and energetic examination  
 Using information that was obtained through personal research 

and not disclosed prior to questioning to surprise a witness 
 Making extemporaneous comments, expressing frustration 
 Demonstrating hostility to a party 
 Communicating only with one party 
 Using language that indicates the decision maker will not weigh 

the particular circumstances of the case free from stereotypes 
 Indicating that a matter has been prejudged  

 
 

 Source: Ana R. Mohamed, Vancouver, BCCAT 8th Annual Education Conference, October 26-27, 2003. 
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