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Adequacy of Reasons 

 No longer a two dimensional inquiry 

 No longer an issue of Natural Justice 

 Now integral Part of Reasonableness 

Analysis 

 

Newfoundland and Labrador Nurses’ Union v. 

Newfoundland and Labrador (Treasury Board), 

 2011 SCC 62, [2011]  3 S.C.R. 708  



Headnote Summary 

 Dunsmuir does not stand for the proposition that the “adequacy” of 
reasons is a stand-alone basis for quashing a decision, or as advocating 
that a reviewing court undertake two discrete analyses — one for the 
reasons and a separate one for the result. I t is a more organic exercise 
— the reasons must be read together with the outcome, and serve 
t he purpose of  show ing w het her  t he resu l t  fal ls w it h in  a range 
of  possib le ou t com es. (emphasis added) 

 

 I f the reasons allow the reviewing court to understand why the tribunal 
made its decision and permit it to determine whether the conclusion is 
within the range of acceptable outcomes, the Dunsmuir criteria are 
met. I t is an unhelpful elaboration on Baker to suggest that alleged 
deficiencies or flaws in the reasons fall under the category of a breach 
of the duty of procedural fairness. Any challenge to the 
reasoning/ result of the decision should be made within the 
reasonableness analysis.   

 

Newfoundland and Labrador Nurses’ Union, supra. 



Guiding Principles for 
Constructing the Pathway 

Dunsm uir  v . New  Brunsw ick , [2008]  1 S.C.R. 190  

 A court conducting a review for 
reasonableness inquires into the 
qualities that make a decision 
reasonable, referring both to the 
process of articulating the reasons 
and to outcomes. In judicial review, 
reasonableness is concerned mostly 
with the existence of justification, 
transparency and intelligibility 
within the decision-making process. … 



Three key words: 

 

 Justification 

 Transparency 

 I ntelligibility 

 



What do these words mean? 

 Justification:  to provide adequate 
grounds for;  substantiate; to show 
sufficient reason for 

 Transparency:   permitting a clear 
view of the objects behind; easy to see 
through and understand; obvious 

 I ntelligibility:  the quality of being 
readily understood; clarity 



The duty to give proper reasons 

 Although the Dunsmuir majority refers with 
approval to the proposition that an 
appropriate degree of deference “requires of 
the courts ‘not submission but a respectful 
attention to the reasons offered or which 
could be offered in support of a decision’”  
(para. 48 (emphasis added)), I  do not think 
the reference to reasons which “could 
be offered” (but were not)  should be 
taken as diluting the importance of 
giving proper reasons for an 
administrative decision… 



What are proper reasons? 

 

 Proper reasons are clear and easily 

understood and justify the outcome 

 

 Intelligible & persuasive 



How to be Persuasive & 
I ntelligible 

1. The writer should take a reader-oriented 
perspective.  This means crafting the 
decision to persuade its particular audiences 
by making the decision as easy as possible 
for them to read and understand.  I t must 
be organized to orient the reader at the 
outset, to prove information and ideas in an 
order that supports the logic of the decision 
and that makes the outcome seems 
inevitable and complete. 



How to be Persuasive & 
I ntelligible 

2. Clear writing requires clear thinking.  The 

decision released to the public is not a 

record of the decision-maker’s thought 

process in coming to a decision, it is his/her 

justification of the conclusion he/she has 

previously reached.  Every component of 

the decision must be designed to convince 

the reader that the only possible conclusion 

is that reached by the decision-maker. 



How to be Persuasive & 
I ntelligible 

3. Good writing is concise.  I t uses only and all the 
words necessary to communicate to the reader 
without ambiguity.  Good writing is also concrete.  
I t uses the most direct way to convey meaning.  
There are no hard and fast rules to ensure 
concision and concreteness.  Guidelines can be 
very useful, but they may need to be modified or 
discarded in a particular context.  This applies to all 
aspects of writing, including word choice, sentence 
structure, decision structure, headings, templates 
and boilerplate.  



Originally about Pleadings, but 
restated to be about Reasons 

 “ [Reasons]  are supposed to be a road 

map – but not of all the roads in the 

world – but only how to get from Point 

A to Point B. Was this a road map? I  

think not, unless it be by Pablo Picasso”  
 

National Trust Co. v. Furbacher, [ 1994]  O.J. No. 2385 at para. 15 

(Gen Div.), per Farley J.  



Three items that could turn a 
straight pathway into a long & 
winding (and confusing)  road 

 Jargon 

 Ensure legal/policy/ technical terms are 

explained 

 Detail 

 Detail is necessary, but only necessary 

detail 

 Quotes 

 Keep them short or keep them out 



Openings 

 The opening consists of the introduction 
(including the style of cause and other 
“ template” features) and the issue(s).  
I ts purpose is to orient the reader to 
the decision and provide him/her with a 
roadmap of what the decision will 
contain.  A good decision will then 
follow the roadmap from Point A to 
Point B. 



Elements in a Good Opening 

 Introduction:  
 Creates interest, and may include a statement of the 

outcome  

 Presents the gist of the case in a way that distinguishes it 
from others 

 Identifies the parties  

 States the nature of the proceeding, and may include 
applicable statutory provisions, earlier proceedings and/or 
remedy sought 

 I ssue: 
 Poses the questions that must be decided with sufficient 

particularity to orient the reader to this case.  The issues 
may be stated as direct or indirect questions.  I t is useful to 
state the issues in a way that clarifies how they relate to 
each other.  



A Good Opening =  A Good 
Foundation 

 Gives key information and identifies 
what specifically is in question 

 Demonstrates that the decider knows what 
the case is about 

 Any outsider should be able to 
understand what the case is about  

 How would you explain it in a two-minute 
spot on Oprah?  

 First chance to persuade 

 May foreshadow the outcome 



A Good Opening: Example # 1 

 The Buddhist Enlightenment Temple 
appeals from a decision of the Assessor 
denying its application for an exemption 
from property taxes under s. 29 of the 
Rural Property Taxation Act.  The issues 
are whether the Temple’s activities are 
of demonstrable benefit to the 
surrounding community, and whether it 
is a place of public worship.  



A Good Opening: Example # 2 

 [ 1]  For approximately two years, Molly Cole worked 
as a programmer for ExtremeSoft Inc.  On the 
morning of July 12, 2003, she told her supervisor, 
Gareth Leigh, that she was pregnant.  That 
afternoon, Mr. Leigh called Ms. Cole into his office 
and told her that she was being laid off because of a 
shortage of work.   

 [ 2]  Ms. Cole believes she was terminated because of 
her pregnancy, contrary to the Human Rights Code.  
She seeks to be reinstated to her job with 
compensation for pain and suffering, and all 
monetary losses that she suffered as a result of being 
terminated.   

 [ 3]  The issue is whether Ms. Cole’s pregnancy was a 
factor in the decision to terminate her employment.  



Exercise # 1 
Compare original and rewrite 

 Which is shorter? 

 What has been left out? 

 How has it been reorganized? 

 What is the narrow point that had to be 
decided? 

 What else needed to be addressed? 

 What else could be left out or 
shortened? 



Exercise # 2 

 Group # 1: Rewrite introduction 

 Group # 2: Rewrite issue statements 

 Group # 3: Sketch out in point form the 
analysis 

 Group # 4: Rewrite the conclusion  

 Use plain English as much as possible 

 Observe the K.I .S. principle as much as 
possible 
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