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1. Adequacy of Reasons 
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Rise of Reasonableness 
3. Jurisdictional Issues: 

a) Scope of Judicial Review for Multi-level 
Tribunal Decisions 

b) Concurrent Jurisdiction 
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The BCCA’s previous approach 
 

 Two separate analyses 
1. functional perspective = challenge on procedural 

fairness grounds:  Are the reasons sufficient to make the 
tribunal’s reasoning clear? 
 

2. substantive perspective = challenge to outcome on 
substantive grounds:  Are the ultimate decision and the 
reasons supporting it reasonable or correct? 
(depending on SOR) 

 
 Based on Clifford, 2009 ONCA 670 
 
 Developed in Gichuru, 2010 BCCA 543 and 

Morgan-Hung, 2011 BCCA 122 
 



Nfld & Labrador Nurses’ Union v. Nfld & 
Labrador (Treasury Board), 2012 SCC 62 

 JR of arbitrator’s decision re: calculation of 
leave entitlements for employees 

 
 Chambers judge found reasons insufficient 

› Did not set out “line of analysis that reasonably 
supported the conclusions reached” (para. 8) 

 NFCA allowed appeal 
› Although more comprehensive explanation 

preferable, reasons were sufficient to satisfy Dunsmuir 
criteria of “justification, transparency and intelligibility” 
(para. 9) 

 
 



 
 “…I do not see Dunsmuir as standing for the 

proposition that the “adequacy” of reasons is a 
stand-alone basis for quashing a decision, or as 
advocating that a reviewing court undertake two 
discrete analyses — one for the reasons and a 
separate one for the result…  

 

 It is a more organic exercise – the reasons must be 
read together with the outcome and serve the 
purpose of showing whether the result falls within the 
range of possible outcomes…” (para. 14) 

 



 Reasons do not need to be comprehensive or perfect, 
and need not mention all arguments, details 
› Must explain basis of decision and allow reviewing court to 

determine if conclusion is within range of acceptable 
outcomes (paras. 16, 18) 

 
 Deficiencies or flaws in reasons not a separate breach 

of procedural fairness 
› Breach exists only where reasons required and none are 

given (paras. 21-22) 
 

 Challenges to reasons to be made within the overall 
reasonableness analysis 

 



Sometimes followed: 
Courts decline to entertain “inadequate 
reasons” as separate ground... 
 

 Phillips v. WCAT, 2012 BCCA 304 
› Clarifies that challenges to reasons to be 

dealt with as part of challenge to overall 
decision, on basis of SOR that applies 

 

 BC Ferry & Marine Workers’ Union v. BC 
Ferry Services, 2012 BCSC 663 
 



And sometimes not: 
Courts and counsel still treating reasons as a 
stand-alone ground... 
 
 BC (Min. Citizens’ Services) v. BC (Info & 

Privacy Comm.), 2012 BCSC 875 
 Shewchuk Enterprises v. DeGagne, 2012 

BCSC 51 
 Hawk v. Nazareth, 2012 BCSC 211 
 George v. Kazemi, 2012 BCSC 1145 



The Rise of Reasonableness 
 SCC decisions in Celgene (2011 SCC 1) and 

Alliance Pipeline (2011 SCC 7) 
› deference owed where tribunal interpreting its 

home statute 
› SOR = reasonableness 

 

 Nor-Man Regional Health Authority (2011 
SCC 59) 
› Unless question of law is BOTH central to whole 

legal system AND outside tribunal’s area of 
expertise, SOR = reasonableness 



 JR of “implied decision” to extend statutory deadline 
for completing inquiry into a complaint 

 “implied” because delegate did not rule directly on 
the issue; inquiry simply completed outside timeline 
without express extension 
› raised for first time on JR 

 
 Chambers judge finds delegate lost jurisdiction by 

not extending deadline within time limit to do so 
 Upheld by Court of Appeal 

 



 SCC allows appeal  
› implied decision involved interpretation of “home 

statute”, so SOR = reasonableness 
 

 Majority favours “presumption” of 
reasonableness where question involves 
interpretation of home statute 
› Questions whether true questions of jurisdiction 

should continue to exist on JR (para. 34) 
› If so, are “narrow and exceptional” (para. 39) 
› Party seeking to argue “correctness” has burden 

of showing why presumption doesn’t apply 
 
 



“Presumptive” approach criticized by: 
 Cromwell J. 

› Concerned about implications of getting rid of 
“correctness” standard 

› Even within “home statutes”, are legal questions 
the legislature did not intend the tribunal to have 
the final say on (para. 98) 

 
 Binnie J. 

› “correctness” standard still useful at least on 
conceptual level 

› “presumption” as an unnecessary step 



 Reasonableness prevails in: 
› Friends of Davie Bay v. BC, 2012 BCCA 293 
 Interpretation of legislation closely connected 

to EAO’s function 
 BUT Correctness preferred in: 

› SD No. 49 (Central Coast) v. BC (Info & 
Privacy Comm.), 2012 BCSC 427 
 Issue = jurisdiction to determine solicitor-client 

privilege 
› Demings v. WCAT, 2012 BCSC 475 
 Issue = jurisdiction to reconsider decisions of 

former boards of review 
 



a) Scope of Judicial Review for Multi-level 
Tribunal  Decisions 

 
 When there are multiple levels of internal 

decisions (initial / original, internal appeal, 
reconsideration), which decisions are 
subject to judicial review?  
 All of them? 
 Just the last one? 
 What determines that? 



Only the last decision can be reviewed. 
 
United Steelworkers v. Auyeung, 2011 BCCA 527 
 JR of original decision of LRB and refusal to reconsider 
 BCCA says:  Court’s role on JR is to determine if 

Board’s decision to refuse leave for reconsideration is 
PUR, unfair or incorrect 
› decision is based on statutory criteria:  

 whether original decision “inconsistent” with principles of 
Code or other labour relations statute, or  

 whether there is new material evidence 
 Under Code, grounds for review of original decision 

are limited – should not allow them to be expanded 
on JR (para. 35) 

 JR limited to decision to refuse reconsideration 
 

 
 



 Initially followed in two contexts: 
› WCAT: Pistell v. WCAT, 2012 BCSC 463 – JR 

limited to reconsideration decision 
› Res  Ten: Hudon v. BC (RTB), 2012 BCSC 253 – JR 

limited to decision to dismiss review application 
 

 But the rumblings of disagreement didn’t 
take long... 



 Auyeung soon distinguished on basis of 
different statutory regime: 
› Mitchell v. WCAT, 2012 BCSC 986 
› Schaper v. Beauchamp, 2012 BCCA 208 
 

 Reasoning expressly rejected in: 
› Routkovskaia v. BCHRT, 2012 BCCA 141 
› Canwood Int’l v. Bork, 2012 BCSC 578  

 
 Even disagreement in LRB context: 

› BC Ferry & Marine Workers’ Union, 2012 BCSC 663 
 
 



British Columbia (WCB) v. Figliola, 2011 SCC 52 
 Issue:  Could HRT hear a subsequent complaint about a WCB 

policy already found by WCB not to be discriminatory? 
 WCB sought JR after HRT refused WCB’s application for summary 

dismissal on basis that complaint was not “appropriately dealt 
with” by WCB 
 

BCSC:  (2009 BCSC 377) 
› Quashed decision finding HRT did not properly consider 

mootness, res judicata, issue estoppel, collateral attack and 
abuse of process in exercising discretion to proceed 

BCCA:  (2010 BCCA 77) 
› Allowed the appeal.  HRT’s decision was discretionary and not 

PUR; Code grants HRT authority to adjudicate complaint even if 
already raised before, or dealt with by, another body 

 
 
 

 



Majority of the SCC: (Abella JA) 
 Frames issue as how HRT’s discretion “ought to be exercised when 

another tribunal with concurrent human rights jurisdiction has 
disposed of the complaint” (para. 2) 

 Says approach to discretion must embrace principles of “the 
pursuit of finality, fairness, and the integrity of the justice system by 
preventing unnecessary inconsistency, multiplicity and delay” 
(para. 36) 
› Same principles underlie issue estoppel, collateral attack and abuse of 

process 
 

Ultimately, SCC: 
 Finds decision to proceed permitted“relitigation in a different 

forum… in search of a more favourable result” (para. 47); a form 
of “collateral appeal” (para. 49) 

 Dismisses the complaint; no point sending it back 
 



 Under s. 15 of the JRPA, decision-maker 
may choose to participate on a JR 
› But what should the nature and scope of 

that participation be? 
 
 Restrictive approach: 

› Northwestern Utilities, [1979] 1 SCR 684 – 
jurisdictional issues only 

 Less restrictive approach: 
› CAIMAW v. Paccar, [1989] 2 SCR 983 – can 

address “reasonableness” of decision 



 Flexible approach: 
› Ontario (Children’s Lawyer),2005 ONCA 
 No hard and fast rule 
 Need to recognize competing goals: 

1. Ensure fully-informed adjudication, vs.  
2. Maintain impartiality of decision-maker 

 Participation based on where balance drawn 
between those goals in any given case 

 
 Some BC Courts appear willing to shift: 

› Global Securities Corp, 2006 BCCA 404 
› BC (PSSG) v. Stelmack, 2011 BCSC 1244 



Henthorne v. BC Ferry Services Inc., 2011 
BCCA 476 

 Appeal from unsuccessful JR of WCAT 
decision 

 WCAT counsel appeared at BCSC level, 
where objection to participation 
dismissed 

 On appeal, objection formalized as 
motion to strike WCAT’s factum 

 



 BCCA strikes WCAT’s factum, finding: 
› BC cases largely in favour of restrictive 

approach from Northwestern Utilities 
› Tribunal counsel limited to: 

1. Jurisdiction 
2. Standard of Review 
3. Explaining the Record (possibly) 

› Even if more “balanced approach” applies, 
WCAT’s submissions went too far in this case 

 
 Remains to be seen if advocates of “flexible 

approach” will eventually prevail in BC 
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