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1. British Columbia (Workers’ Compensation Appeal Tribunal) v. 
Fraser Health Authority, 2016 SCC 25

a) Reconsideration: Principles Confirmed 

• SCC confirmed the BCCA decision that the reconsideration of the appeal panel decision 
was a nullity 

• BCCA had requested that counsel make submissions on whether WCAT had jurisdiction to 
reconsider its own decisions outside of sections 253.1 and 265 of the WCA

• Once an administrative tribunal issues a decision it is funtus officio, subject to a limited 
right to correct clerical errors or to reopen proceedings to correct errors of jurisdiction 

• Must be a “true jurisdictional” error for an original panel to re-open a decision

• Original or new panel cannot reopen to decide if the first decision was patently 
unreasonable 

• When a tribunal seeks to reconsider its own final decision it is effectively acting as a court 
on judicial review

2



Fraser Health

2. Statutory Presumptions vs. Tort and Common Law

•WCAT decision was the workers’ cancer was an occupational disease arising due to the 
nature of employment

•Standard of proof/ evidence required to prove causation of the occupational disease

•Decisions of WCAT require “curial deference”

•Court must defer when there is evidence capable of supporting a finding of fact, even if 

the reviewing court considers the evidence to be “merely insufficient”

•Subject to the standard of review the trier of fact must weigh the evidence

•WCA s.250(4) where evidence on causation is of the same weight on each side, the 

issue must be resolved in the workers’ favour

•Importance of the “statutory environment”
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Fraser Health

3. Experts and the True Tier of Fact 

• British Columbia Supreme Court: “the Tribunal was not entitled to ignore the expert 
evidence in favour of its own expertise or common sense, and it was patently 

unreasonable for it to do so”

•BC Court of Appeal: “while there was some evidence to support causation something 

more was required”

•SCC – Section 250(4) reflects the legislatures intention that workers should obtain 

compensation for occupational diseases without having to  satisfy the requirements of a 

civil tort claim

•Problem in the Courts below, “their fundamental misapprehension of how causation –
irrespective of standard of proof – may be inferred from evidence

•The issue the Tribunal decided was precisely the sort of issue the legislature intended 

that it should decide 
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4. Broader Concerns with “Experts”

• 2016 J. Donald Mawhinney Memorial Lecture

Adam Dodek, Faculty of Law, University of Ottawa

From St. Matthew to Brad Pitt: The Ethics and Regulation of Experts

• Conclusion: Experts should be officers of the Court and be vetted, retained 
and remunerated accordingly. 

J.P. v. B.G., 2016 BCCA 91, Bennett, AJ.

• There is evidence that an expert tendered by the mother at trial prove abuse 
was a fraud

• The “expert” may not only have lacked bona fide credentials and experience, 
but their opinion relied on an inadmissible and debunked scientific theory

• This evidence permeates the judgment 
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How to know an Expert?

• Are degrees from accredited organizations?

• Do they appear on data bases for expert witnesses?
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British Columbia Institute of Technology (BCIT) 
International 

Credential Evaluation Services (“ICES”)

• Provincially mandated and recognized non-profit unit created to 
assess academic credentials of individuals earning degrees outside 
of the province or Canada

• The extent to which a decision maker relies on an expert 
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Expert on What?

R. v. Bingley, 2015 ONCA 439 (under appeal to the SCC)

• Admissibility of opinion evidence given by a Drug Recognition Expert (“DRE”)

• Opinion: Whether a person’s ability to operate a motor vehicle is impaired by a drug

• Any drug? Any combination of drugs? Drugs in Bingley were Xanex and Marijuana 

• Decision makers divided 

• One court found:  “the officer was not qualified to give opinion evidence, because 
there was no evidence that the procedures on which he based the opinion were 

scientifically founded, and because the officer did not have sufficient scientific training 

to qualify as an expert
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Post Script

“I Have an Award for You”

• The trade and commerce in awards and distinctions 

Protection by Statutory Regulators:  How Far Does it Extend?

Scott v. College of Massage Therapists, 2016 BCCA 180

• Health Professions Act, RSBC, 1996 c. 183

• Section 35(I) – If an inquiry committee considers action necessary to protect the public during 
investigation of a registrant 

• May impose limits or suspend

• College says registrant may not see female patients without a chaperone – He seeks judicial 
review

• The trial court quashes the Colleges Orders, the College appeals
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BCCA:

• Role of the College to determine if allegations warrant interim action, 
in this matter imposition of conditions

• An investigation committee must not seek to decide the credibility of 
the disputed allegation – that is for the discipline committee
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Guidelines:

– Real risk to patients

– Impact of order on registrant

– Prima facie case

– Allegations confirmed in writing

– Interim order or conditions

Perry test, was the complaint manifestly unfounded or manifestly exaggerated?
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Gorenshtein v. British Columbia (Employment Standards Tribunal), 2013 BCSC 
1499 on appeal to the BCCA (Heard May 4 & 5, 2016)

• Russian nannies sourced by B.C. agency that charged “flat fee” for amongst other things finding 
employment

• Two statutes: Immigration and Refugee Protection Act (IRPA) and Employment Standards Act
(ESA) (see Rizzo and Rizzo Shoes Ltd., [1998] 1 SCR, 27)

• Both statutes have broad protective purposes

• Nannies file with Director complaints alleging services charged for by ICN are prohibited by the 
ESA

• Agency subsequently files Small Claims actions against the nannies for recovery of their fees

• Director intervenes in Small Claims matter

• Agency claims the Director is conflicted and demonstrated bias by intervening in the small claims 
matter

• Awaiting decision
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Wall v. Judicial Committee of the Highwood Congregation of Jehovah’s Witnesses, 
2016 ABCA 255

• The broad application of administrative fairness requirements

• Appellant a Jehovah’s Witness (1980 – April 2014) when he was expelled, and a realtor in that 
community

• Appellant directed by a brief letter to attend the Judicial Committee of the Highwood Congregation 
of the Jehovah’s Witnesses

• Alleged wrongdoing involved drunkenness

• After the meeting Wall was disfellowshipped and fellow Jehovah’s witnesses were compelled to 
shun him

• Wall made internal appeals all the way to the top of the “Canadian Branch” of the Witnesses

• A judicial review was filed and the initial question was the jurisdiction of the Court to hear the 
review

• Chamber Judge satisfied the disfellowship had economic impact on the Appellant and concluded 
there was jurisdiction to hear the review
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Appeal Court:

•Appellants argue the courts may only interfere in the affairs of religious groups if 

property or civil rights are at stake (see Lakeside Colony of Hutterite Brethren v. Hofer,

1992 CanLII 37 (SCC))

•McCaw v. United Church of Canada, 1991 CanLII 7048 (ONCA) – Courts intervened 

where the plaintiff ministers were disciplined without being accorded the basic principles 

of natural justice

•Courts will interfere in the internal affairs of a self-governing organization in only two 

situations:

1. Where the organizations internal process are unfair or don’t meet the requirements of 
natural justice,

2. Where the aggrieved party has exhausted the organization’s internal processes

•Wall allowed by court to adduce additional evidence of injury to livelihood in judicial 

review proceeding 
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Wilson v. Atomic Energy of Canada Ltd., 2016 SCC 29

• Employment and Administrative Law 

• Wilson an excluded, non-management employee was, after 4 years employment, dismissed 
without cause and paid appropriate severance

• Wilson filed a complaint under section 240 of the Labour Code alleging unjust dismissal

• Adjudicator found severance payment did not preclude a finding that the dismissal was unjust

• Federal Court and Court of Appeal found this decision was alternately not reasonable and not 
correct

SCC:

• Adjudicator had broad authority to grant a remedy – including an order to reinstate the employee 
under s. 242(4) of the Code

• Common law completely replaced by the Code
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Stirring Obiter (Abella)

• Standard of Review – Mullan – SCC has blurred the conceptual distinctions between 

reasonableness and correctness 

• In a number of cases the SCC has engaged in a disguised correctness review while 

ostensibly conducting a reasonableness review

• Abella: Collapse the correctness and reasonableness standard to “simplify” the path 
to reviewing the merits

• Abella analysis beyond the immediate dispute between the parties
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Sobeys West Inc. v. College of Pharmacists of British Columbia, 
2016 BCCA 41

• Subject: A bylaw prohibiting pharmacists from using “customer incentive or loyalty programs” was 
found to be unreasonable on judicial review 

• Appeal by College of Pharmacists 

• Chambers judge found competing public interests were at stake; pharmacy services at the lowest 
price vs. avoidance of harms or potential harms associated with the programs by the College

• Sub-issue, should evidentiary rules be adopted to consider evidence that was not, but should or 
could have been before the Tribunal when it made its decision?

• College governed by Health Professions Act, RSBC 1996

• Ample authority for the proposition that evidence that should or could have been before the 
Tribunal, but was in fact not before it, is generally not admitted on judicial review

• The court must show deference to the decision already taken, rather than decide the matter anew 
on different evidence

• The unifying theme of the Health Professions Act is that the governing body must exercise its 
powers in the public interest

• No duty to ensure pharmacy services are provided to the public at the lowest price

• Courts should not replace the two standards of deference with a spectrum of different tribunals to 
which differing degrees of reasonableness apply
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Trinity Western University v. The Law Society of British Columbia, 
2015 BCSC 2326

• Judicial review of Law Society’s decision that a proposed law school at Trinity 
Western University is not an approved facility for the purpose of the Law Society’s 
admission program

• Petition sought a decision that there was an infringement on their charter rights and 

also sought certiorari  and other JRPA remedies

• Duty of fairness owed to Petitioner as there was a direct impact on their rights, 

privileges and interests

• Test for procedural fairness is correctness 

• Fettering is when an administrative decision maker binds itself to the policy and/or 

views of others

• Sub-delegation is also an issue of process that subsumes fettering of discretion

• Fettering occurs when a decision maker does not genuinely exercise independent 

judgment in a matter

• The Benchers allowed the Members to dictate the outcome of the matter and thereby 

wrongly fettered their discretion 

• Decision made without proper consideration and balancing the Charter rights at issue
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