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The Continuing Influence of Alberta Teachers - Signs of 

Deference – New Grounds of Review and the Views of the Courts 
 

•Vandale v. Workers’ Compensation Appeal Tribunal, 2013 BCCA 391 (Frankel, 

Garson, McKenzie) 
 

– A welder/millwright developed COPD in the 1990s.  He claimed it was due to his 

working conditions.  He was also a heavy smoker. 
 

– He was denied compensation for COPD as it was attributed to his smoking.  He was 

given an amount for a partial permanent disability for asthma, which may have been job 

related. 
 

– He appealed. WCAT decided no basis for any permanent pension as the asthma was 

treatable and reversible.  
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• Judicial Review by Vandale, Supreme Court Judge raised a third ground of review not raised 

by the Petitioner.  On that basis the Judge found the WCAT decision patently unreasonable 

and ordered the matter to be re-heard. 
 

• On Appeal by WCAT, Appeal Allowed. 
 

• WCAT’s position accepted on Appeal: 

 

“the approach taken by the Chambers Judge puts it in the impossible position of 

having to anticipate and decide all possible issues in order to avoid the risk of being 

found to have made a patently unreasonable decision on the basis of issues it was 

never asked to consider”  (para. 37) 

 

• To allow a party a new hearing before an administrative tribunal because it overlooked 

raising an issue or making an argument at the original hearing  would unduly interfere with 

the role entrusted to such tribunals:  Alberta Teachers Association at para. 24. 
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Interplay Between Tribunals and the Courts – Three Cases 
 

1) Darbyshire v. Residential Tenancy Branch (Director), 2013 BCSC 1277 
 

– A tenant did not give adequate notice of his termination and was 

found to owe $6,250 in rent plus $100 costs less his $2,500 security 

deposit (net owing $3,850) 
 

– The Court:  The DRO (Dispute Resolution Officer) did not consider 

that the terms of the tenancy agreement would be unenforceable 

because it was not in writing.  In short the DRO did not consider 

section 6 of the RTA. (para. 24) 
 

– Order:  “A new hearing is ordered (a hearing de novo) in order to 

reconsider and determine the matter with the statutory requirement 

of a written tenancy agreement taken into account (para. 37) 
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Questions: 

 

1. Does every tenancy the RTB deals with have a written or a 

current written agreement? 
 

2.    What is the effect of no written agreement? 

• Notice need not be given? 

• Rent is not owed? 

• Reasonable loss of rental income cannot be claimed by the 

landlord? 
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2) British Columbia (Workers’ Compensation Board) v. Skylite 

Building Maintenance Ltd., 2013 BCSC 1666 
 

– Petitioner, WCB, made application to have three respondents found 

in contempt of a Court Order dated September 14, 2012 and be 

imprisoned. 
 

– WCB said permitting WCB orders to be challenged in the contempt 

proceedings would constitute a “collateral attack” on the WCB orders 

contrary to the principles set forth by the Supreme Court of Canada 

in :  R. v. Consolidated Mayburn Mines Ltd., [1998] I.S.C.R. 706; R. v. Al 

Klippert Ltd., [1998] I.S.C.R. 737 
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– Since the 2012 Court Order the WCB says the alleged contemnors have 

been in breach of the WCA and OHSR many times resulting in 51 

further WCB Orders. 
 

– The Court concluded that a collateral attack on the WCB orders was 

permissible and that matters that would not have to be proven 

beyond a reasonable doubt on review or appeal would have to be so 

proven in Court (paras. 31 and 43) 
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3) Canuck Security Services Ltd. v. Gill, 2013 BCSC 893 
 

– Canuck and a closely related firm employed security guards on a 

number of construction sites and other locations. 
 

– Most, if not all were East Indian and had poor written and verbal 

English skills. 
 

– As many as 16 security guards had complained to the Director of 

Employment Standards that they worked as much as seven days a 

week and 17 hours a day and were not paid overtime and on 

occasion not paid their regular wages. 
 

– On October 19, 2010, Gill made a complaint to the Director. 
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– When Gill’s complaint had not been resolved by the Director by March 

2011, Gill wrote a letter to government bodies and others complaining 

of his termination and the failure of his employer to pay wages. 
 

– The employer, Canuck Security, began actions against Gill and another 

employee for defamation. 
 

– Gill’s complaints for overtime and termination were settled with the 

Director, and Canuck paid Gill $13, 130.55. 
 

– A complaint under section 83 of the Employment Standards Act was 

filed in early 2012 by Gill alleging intimidation for filing the ESA 

complaint in the form of the defamation action.  The court at item 3 

(para. 18) says it will also address this issue. 
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– The court concluded “it is more likely than not that Mr. Gill 

erroneously believed he had been terminated and the statement was 

defamatory (para. 147).  $1,000.00 was awarded to Canuck. 
 

– The court also decided that Canuck’s practice of not paying Gill 

requisite wages including regular and overtime wages were breaches 

of the ESA.  (para. 141) 
 

– The court awarded punitive damages of $5,000.00 to Gill which they 

described as being “at a level that will serve as a deterrent to 

employers tempted to place their own economic interest ahead of the 

interest of their more vulnerable staff”.  (para. 221) 
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Costs Against Administrative Law Decision Makers 
 

1) Downs Construction Ltd. v. Workers’ Compensation Appeal Tribunal, 2013 

BCCA 13 
 

– The decision considers a number of costs issues: 
 

• whether to award costs against an administrative tribunal 

• Whether costs should be awarded against an unsuccessful party 

who acted reasonably 

• Whether successful parties who have different legal interests and 

who are represented by different counsel, but who file a single 

factum should recover costs 
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– WCAT and Christensen (the employee) sought an order for no costs. 

– Downs and Webster (the employer) claimed costs against WCAT and 

Christensen. 

– WCAT and Christensen said if costs were awarded it should be only 

one set of costs. 
 

The court decided: 
 

– As WCAT argued the merits of the Appeal, WCAT should pay costs. 

– As Christensen had significant interest in the outcome of the Appeal, 

costs were awarded against her. 

– Downs and Webster are entitled to one set of costs against WCAT and 

Christensen. 
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2) 18320 Holdings Inc. v. Thibeau, 2013 BCSC 1677 (See also 2013 BCSC 539) 
 

– Petitioners sought orders quashing decisions which had revoked their 

“designations” as institutions whose students could obtain 

government loans for educational purposes. 
 

– The orders complained of were made by Student Aid BC and the 

Ministry of Education. 
 

– During the hearing of the petition during the summer of 2012 the 

Respondents conceded that the orders much be quashed, but only on 

the limited basis that they had been made without affording the 

petitioners procedural fairness. (para. 56 BCSC 539) 
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– On September 13, 2013 the court issued its costs decision. 
 

– The Respondents had asked that no costs be awarded, the Petitioners 

asked for 50% of their costs as special costs. 
 

– The court decided Student Aid BC cast itself in an adversarial role and 

became an advocate for the de-designation decision (para. 10) 
 

– The court said the Petitioners were entitled to costs on the basis of: 
 

• The respondents failure to employ a fair procedure, 
 

• The Respondent decision maker was an advocate during the 

judicial review application (para. 12) 
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– The court would not go as far as the Petitioners proposal and ordered 

they were entitled to 40% not 50% of their costs as “special costs”. 
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Tribunal Discretion and the Common Law 
 

1) J.J. v. School District 43 (Coquitlam), 2013 BCCA 67 
 

– The Supreme Court found the Human Rights Tribunal had misapplied 

the doctrine of mitigation of damages and as a result made too small 

an award to the Complainant.  They remitted the matter back to the 

Tribunal. 
 

– The Coquitlam School District appealed, arguing the Tribunal had 

discretion to determine the appropriate remedy, and the judge 

wrongly failed to defer to the discretion of the Tribunal (para. 19) 
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– The Court of Appeal noted that section 59 of the ATA had not 

completely succeeded in simplifying the identification of standard of 

review, because questions do not always fall neatly into the categories 

set out in 59(I).  (para. 23) 
 

– The court said it was not open to the chambers judge to substitute 

findings of fact for those found by the tribunal (para. 42) 
 

– The court concluded that the chambers judge erred by failing to 

recognize that the decision of the tribunal was a discretionary one, 

and in failing to follow the analysis in Morgan-Hung to determine if 

the tribunal made a reviewable error.  (para. 44) 
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2) Gichuru v. Law Society of British Columbia, [2013] BCS No. 

1629 
 

– Petition for judicial review of a Human Rights Tribunal decision 

allowed only in that interest and tax gross up were added to the 

award. 
 

– Petition argued the HRT erred in failing to apply common law 

principles to issues of causation, mitigation of damages and the 

quantum of the loss of dignity award. 
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– Court held it was not patently unreasonable for the Tribunal not to 

apply common law principles to the issues of causation, mitigation and 

the quantum awarded for loss of dignity.  The Tribunal was able to 

apply common law principles but was not obliged to do so. 

 

– Awarding costs against Gichuru for improper conduct was not patently 

unreasonable. 
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The Limits of Free Expression 
 

Saskatchewan (Human Rights Commission) v. Whatcott, [2013] 

S.C.C. 11 
 

– Whatcott distributed flyers to the public that targeted homosexuals.  

Two of them were entitled “Keep Homosexuality out of Saskatoon’s 

Public Schools” and “Sodomites in our Public Schools” 
 

– The Saskatchewan Court of Appeal said 14(1)(b) of the Human Rights 

Code was constitutional, but that the flyers did not meet the test for 

hatred and therefore were not prohibited publications within the 

meaning of the section. 
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– The Supreme Court said “whether or not the respondent intended his 

expression to incite hatred against homosexuals, it was reasonable for 

the tribunal to hold that, by equating homosexuals with carriers of 

disease, sex addicts, pedophiles and predators who would proselytize 

vulnerable children and cause their premature deaths, flyers D and E 

would objectively be seen as exposing homosexuals to detestation and 

vilification.” 
 

– The court also said section 14(1)(b) impairs freedom of expression “no 

more than reasonably necessary, having regard to the practical 

difficulties and conflicting tensions that must be taken into account.” 
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Ismail v. British Columbia, [2013] BCSC 1079 
 

– While Pardy, a lesbian, was a customer at a comedy club the host 

directed homophobic and sexist remarks at her. 
 

– The court held that the conduct constituted discrimination and upheld 

the Tribunal’s decision, which they said balanced the severity of charter 

protected freedom of expression with the objectives of the Human 

Rights Code. 
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Ministerial Discretion and Immigration Law 
 

Agraira v. Canada (Public Safety and Emergency Preparedness), 

2013 SCC 36 
 

– A Libyan citizen was found to be inadmissible to Canada based on his 

membership in a terrorist organization.  (He had been in Canada 

continuously since 1997). 
 

– His application for ministerial relief was denied. 
 

– The issues before the court  was whether there was a failure to offer 

the Petitioner procedural fairness and whether there was a failure to 

meet the legitimate expectations of the Petitioner. 
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– Statue involved was the Immigration and Refugee Protection Act, C.C. 

2001 c. 37 (“IRPA”) 
 

– The court decided that the Minister’s decision under section 34(2) of 

the IRPA should be allowed to stand. 
 

– The court said the Minister’s reasons were “justifiable, transparent 

and intelligible and although brief they made clear the process the 

Minister had followed in Agraira’s application for Ministerial relief.” 
 

– Agraira had given contradictory and inconsistent information 

concerning his involvement with the terrorist organization. 
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– The reasonableness standard applied in reviewing applications for 

ministerial relief. 
 

– No costs were awarded due to the Minister’s inordinate delay (para. 

103) 
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Unrepresented Litigants 
 

Meads v. Meads, 2012, ABQ 13 571 
 

– Organized Pseudolegal Commercial Argument Litigants (“OCPA”) 
 

– Of “detaxers”, “sovereign citizens” and “freeman on the land” 
 

– 736 paragraph judgment of the Associate Chief Justice 
 

– The aim of the judgment was dealing with the deluge of paper which 

consumes court and other resources and affects the capacity of the 

justice system to deal with properly filed litigation. 
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– The effect of the internet on this litigation. 
 

– Persons who employ a collection of techniques and arguments to 

disrupt court operations and to attempt to frustrate the legal rights of 

governments, corporations and individuals. 
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