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I. Introduction 
 
There have been a number of interesting developments in the field of administrative law over 
the course of the last year, many of which emanate from decisions of the Supreme Court of 
Canada.  While none are as immediately or starkly “game-changing” as the Court’s decision in 
Dunsmuir v. New Brunswick, 2008 SCC 9 (“Dunsmuir”) was, at least one of the decisions has 
the potential to have lasting impacts on the day-to-day practice of administrative law, both 
before tribunals and before the courts.  And running through these decisions, sometimes 
expressly and sometimes more subtly, is a clear commitment to the deferential approach to 
review of administrative decision-making. 
 
Of course, not every development necessarily brings clarity.  In BC, our own Court of Appeal 
appears to have created some confusion and perhaps even resistance with its ruling about the 
level of decision subject to judicial review where a tribunal has multiple internal levels of review.  
Even the Court’s latest word on the proper role of tribunal counsel on a judicial review hearing 
has its critics. 
 
This paper does not purport to be an exhaustive review by any means, but rather seeks to 
provide an overview of cases in several developing areas in the hopes of highlighting emerging 
or re-emerging issues.  The paper begins with a discussion of the Supreme Court of Canada’s 
refined framework for addressing challenges to the adequacy of reasons, and considers how 
the courts in BC are adapting.  The second portion of the paper traces a bit of the history of the 
Supreme Court of Canada’s increasing “preference for deference” on the road to its decision in 
Alberta (Information and Privacy Commissioner) v. Alberta Teachers’ Association, 2011 SCC 61 

                                  
1 These materials were prepared by Karrie Wolfe, of the Legal Services Branch, Ministry of Justice, 
Victoria, BC, for the BC Council of Administrative Tribunals’ 2012 Annual Education Conference, October 
2012.  The views expressed are those of the author and should not be taken to represent or reflect the 
views of the Legal Services Branch or the Ministry of Justice. 
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(“Alberta Teachers”) – a decision that has been both followed and, one might say, creatively 
interpreted in BC.   
The third section of the paper examines two separate jurisdictional issues – first, the debate 
regarding whether original decisions and reconsideration decisions are both subject to judicial 
review; and second, the Supreme Court of Canada’s decision in British Columbia (Workers 
Compensation Board) v. Figliola addressing concurrent jurisdiction between the Board and the 
Human Rights Tribunal. The last section of the paper reviews the BC Court of Appeal’s recent 
attempt to confirm that the more restrictive approach to participation by tribunal counsel in 
judicial review hearings governs in BC, and reaction to that position. 
 
 
II. Adequacy of Reasons 
 
For the past several years, the BC courts had been refining their approach to judicial reviews 
where at least one of the grounds for review was an alleged “inadequacy of reasons”.  This 
seemed natural, given that petitions alleging the inadequacy of reasons as a stand-alone 
ground for review were quite common.   
 
Relying on and adopting the reasoning from the Ontario Court of Appeal in Clifford v. Ontario 
Municipal Employees Retirement System, 2009 ONCA 670, by early 2011, the BC Court of 
Appeal appeared to have developed two separate analyses regarding the sufficiency of 
reasons.2

 
 

1. The functional analysis, where the reasons could be challenged on procedural fairness 
grounds.  Reasons must demonstrate an intelligible basis for the decision by showing 
the tribunal grappled with the substance of the matter – in other words, are the reasons 
sufficient to make the tribunal’s reasoning clear?  This is the issue of “sufficiency” or 
“adequacy”.  The applicable standard of review is not deferential, but since correctness 
could imply that there is only one process the tribunal could adopt, the Court of Appeal 
mused that the standard of whether the tribunal “acted fairly”, taken from the 
Administrative Tribunals Act, SBC 2004, c 45 (“ATA”), might be better. 
 

2. The substantive analysis, which was not a challenge on procedural fairness grounds, but 
rather a challenge to the outcome of the decision based on the applicable standard of 
review.  Since the reasons exist to support the decision, they could be challenged as 
part of the overall challenge to the reasonableness or correctness of the ultimate 
decision. 

 
Arguably, that carefully crafted approach has all been changed as a result of the Supreme Court 
of Canada’s judgment in Newfoundland and Labrador Nurses’ Union v. Newfoundland and 
Labrador (Treasury Board), 2011 SCC 62 (“Newfoundland Nurses”).   
 
Newfoundland Nurses involved a judicial review of an arbitrator’s decision that time worked as a 
casual employee could not be credited towards annual leave entitlement once the employee 
became permanent.  The chambers judge found that the arbitrator’s reasons were insufficient 
because they did not, as required, “set out a line of analysis that reasonably support[ed] the 
conclusions reached”.  On that basis, the chambers judge found the decision unreasonable and 
set it aside (para 8).  The Newfoundland Court of Appeal allowed the appeal finding that, while a 
                                  
2 The analysis evolved most clearly in the Court of Appeal’s decisions in Gichuru v. Law Society of BC, 
2010 BCCA 543 and Morgan-Hung v. British Columbia (Human Rights Tribunal), 2011 BCCA 122. 
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more comprehensive explanation would have been preferable, the reasons were “sufficient to 
satisfy the Dunsmuir criteria” of “justification, transparency and intelligibility”.  The Court of 
Appeal repeated the principle that the reasons had to permit the parties to understand why the 
tribunal made the decision, and to allow for review of it (para. 9). 
 
In a simple, concise and unanimous decision dismissing the appeal, Justice Abella writing for 
the majority of the Supreme Court of Canada said at para. 14:  
 

… I do not see Dunsmuir as standing for the proposition that the 
“adequacy” of reasons is a stand-alone basis for quashing a decision, or as 
advocating that a reviewing court undertake two discrete analyses – one for 
the reasons and a separate one for the result [citations omitted].  It is a 
more organic exercise – the reasons must be read together with the 
outcome and serve the purpose of showing whether the result falls within a 
range of possible outcomes. 

 
The Court noted that a reviewing court ought not to substitute its own reasons, but may, in 
assessing the reasonableness of the outcome, consider the “record” that was before the 
adjudicative body (para. 15).  The Court held that reasons need not be comprehensive, perfect, 
or even mention all arguments, statutory provisions or other details a reviewing court might have 
liked to have seen.  Rather, reasons must explain the basis of the decision and allow the 
reviewing court to determine if the conclusion is within the range of acceptable outcomes 
(paras. 16, 18). 
 
At paras. 21-22, Justice Abella expressly clarified that “alleged deficiencies or flaws in the 
reasons” do not constitute a separate breach of procedural fairness, reviewable on a 
correctness standard.  A breach of procedural fairness will only exist where reasons are 
required and none are given:  “…where, as here, there are reasons, there is no such breach”.  
Where there are reasons given, “[a]ny challenge to the reasoning/result of the decision should 
therefore be made within the reasonableness analysis” (para. 22). 
 
Thus, with one fell swoop, the Supreme Court of Canada has effectively eliminated the ability of 
petitioners to argue that a decision ought to be set aside simply because of inadequate reasons, 
without that claim being connected to a broader allegation regarding the result.  In fact, the only 
remaining “stand-alone” ground of review related to reasons now appears to be the true ground 
of breach of procedural fairness for failure to provide any reasons at all, where reasons are 
required. 
 
Clearly, Newfoundland Nurses spells out a need for a different approach, and to some extent, 
the courts in BC have responded.  The decision was recently considered by the BC Court 
Appeal in Phillips v. British Columbia Workers’ Compensation Appeal Tribunal), 2012 BCCA 
304 (“Phillips”).  That case involved a judicial review of a decision of the Workers’ 
Compensation Appeal Tribunal (WCAT) regarding the basis of the wage rate to be used to 
determine the petitioner’s permanent disability pension.  The petition was dismissed and on 
appeal, the Court of Appeal was asked to consider three grounds of appeal, the first of which 
was a failure to provide adequate reasons. 
 
At para. 5 of Phillips, the Court acknowledged the holding in Newfoundland Nurses that “the 
failure to give adequate reasons does not provide an independent or free-standing ground for 
judicial review” and said, as a result, the appeal focused on the other two grounds of appeal.  At 
paras. 31-32, the Court noted that prior to Newfoundland Nurses, it was “commonly understood” 
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that the adequacy of reasons engaged issues of natural justice and procedural fairness and 
could provide an independent basis for judicial review, but that the decision had clarified that the 
analysis was more organic, being connected to the decision as whole.   
 
Further, the Court provided helpful clarification regarding the Supreme Court of Canada’s 
reasoning by noting that the direction in para. 14 that challenges ought to be “made within the 
reasonableness analysis” was a reference to the applicable standard of review.  In 
Newfoundland Nurses, the standard was reasonableness, but in another case, it might be 
correctness or even patent unreasonableness.  The Court said, at para. 34, “[i]n a jurisdiction, 
such as this, in which the standard of review is prescribed by statute, challenges to the 
reasoning of the tribunal are to be made by reference to the standard of review applicable to the 
particular issue in question.”  Arguably, not all standards of review are prescribed by statute in 
BC, since not all adjudicative bodies are subject to the ATA, but the comment remains 
applicable regardless.  Ultimately, in Phillips, the Court considered the reasons in assessing the 
third ground of review – whether the conclusions were patently unreasonable – and found that 
since there was evidence to support each of the conclusions, the decision as a whole was not 
patently unreasonable. 
 
Newfoundland Nurses has been referred to more generally for the proposition that reasons 
need not be perfect and need not refer to every argument or piece of evidence;3  it has also 
been referenced for the Supreme Court of Canada’s comments on the meaning of 
“reasonableness”.4  In a number of cases, including B.C. Ferry and Marine Worker’s Union v. 
B.C. Ferry Services Inc., 2012 BCSC 663 (at para. 17), the courts have properly relied on 
Newfoundland Nurses in declining to entertain allegations of inadequate reasons as separate or 
stand-alone grounds for judicial review.5

 

  Even where Newfoundland Nurses is not expressly 
cited, which was the case in Goddard v. Dixon, 2012 BCSC 161, the BC Supreme Court dealt 
with the employer’s allegation of inadequate reasons as part of the overall assessment of the 
decision, rather than on a stand-alone basis. 

However, there are still a number of decisions post-Newfoundland Nurses, some quite recent, 
which appear to continue to treat “adequacy of reasons” as a separate ground of review and an 
independent basis on which to consider quashing a decision.  In British Columbia (Minister of 
Citizens’ Services) v. British Columbia (Information and Privacy Commissioner), 2012 BCSC 
875, the petitioner certainly argued a failure to provide adequate reasons as an independent 
ground of review, and the respondent took the position that the reasons were sufficient.  The 
Court appeared to deal with several grounds of review on a collective basis, but with respect to 
reasons, relied on the Supreme Court of Canada’s decision in R. v. Walker, 2008 SCC 34, as it 
has been adopted in BC administrative law cases, for the proposition that “reasons are sufficient 
if they are responsive to the case’s live issues and the parties’ key arguments.  Their sufficiency 
should be measured not in the abstract, but as they respond to the substance of what was in 
issue” (para. 53).  The Court concluded that the decision-maker “articulated the chain of 

                                  
3 See Graham v. British Columbia (Superintendent of Motor Vehicles), 2012 BCSC 1168, at para. 72; 
Butler v. Matsqui Institution (Warden), 2012 BCSC 1326, at para. 20; and Telecommunications Workers 
Union v. TELUS, 2011 BCSC 1761, at para. 21. 
4 See British Columbia (Ministry of Children and Family Development) v. Harrison, 2012 BCCA 277, per 
Hinkson JA in dissent; Sivia v. British Columbia (Superintendent of Motor Vehicles), 2012 BCSC 515. 
5 See also Big White Mountain Mart Ltd. v. British Columbia (Ministry of Forests, Lands and Natural 
Resource Operations), 2012 BCSC 1258, at paras. 25-31; Garbutt v. British Columbia (Social 
Development), 2012 BCSC 1276, at para. 101. 
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reasoning and the findings of fact on which the decision [was] based and his reasons [did] not 
merely recite facts and argument put forth by the parties” (para. 60).   
 
More obvious examples of the courts apparently not being alive to the change necessitated by 
Newfoundland Nurses can be found in the decisions of Shewchuk Enterprises v. DeGagne, 
2012 BCSC 51, Hawk v. Nazareth, 2012 BCSC 211, and George v. Kazemi, 2012 BCSC 1145, 
all of which involve judicial reviews of decisions of Residential Tenancy Dispute Resolution 
Officers alleging, among other things, inadequate reasons as stand-alone grounds for review.  
In each case, the Court relied on the previous tests for the sufficiency or adequacy of reasons 
articulated by the BC Supreme Court in Andree v. Bentley, 2011 BCSC 641 (at para. 24).  It 
remains to be seen if, in time, both counsel and the courts in BC become alive to, or are 
directed to, the need to modify their approaches in light of the decision in Newfoundland Nurses, 
and to consider the “adequacy of reasons” as part of the overall assessment of the decision, in 
accordance with the applicable standard of review. 
 
 
III.   Deference to Tribunals:  the Continued Rise of Reasonableness 
 
Two decisions of the Supreme Court of Canada in early 2011 appeared to have kick-started a 
trend of even greater deference to administrative decision-makers.  That trend seems to have 
continued through 2011 and into 2012 with the Supreme Court of Canada’s decision in Alberta 
Teachers. 
 
The decision in Celgene Corp. v. Canada (Attorney General), 2011 SCC 1 (see para. 34), and 
the majority decision in Smith v. Alliance Pipeline Ltd., 2011 SCC 7 (“Alliance”) (see paras. 27-
40), confirmed that where a tribunal is interpreting its enabling statute or home statute, the 
applicable standard of review is reasonableness.  However it is worth noting that, in Alliance, 
Madame Justice Deschamps (in separate reasons, concurring in the result) questioned whether 
the reasonableness standard ought to apply, in effect, automatically when a tribunal is 
interpreting its home statute, or whether it should only really apply when the tribunal actually has 
particular familiarity with the subject matter of the statute, or when the statute it is interpreting is 
closely connected to its function.  In Deschamps J.’s view, deference would be warranted by 
virtue of the tribunal’s expertise over the subject area to which the legislation was directed, 
rather than simply by virtue of it being the tribunal’s enabling legislation (paras. 85-86). 
 
In Nor-Man Regional Health Authority Inc. v. Manitoba Association of Health Care 
Professionals, 2011 SCC 59 (“Nor-Man”), the Supreme Court limited the application of the 
correctness standard even further.  On judicial review of a labour arbitrator’s award which 
applied the concept of estoppel as a remedy, the Manitoba Court of Appeal held the applicable 
standard of review to be correctness, reasoning that a finding of estoppel is a question of law of 
central importance to the legal system and not within the labour arbitrator’s specialized 
expertise.  The Supreme Court of Canada disagreed and held the reasonableness standard 
should still govern, because in applying estoppel within the context of a grievance under a 
collective agreement, the labour arbitrator was applying a general legal concept to the 
arbitrator’s specialized area of expertise (para. 38).  In short, following Nor-Man, unless a 
question of general law is both of central importance to the legal system as a whole and outside 
the adjudicator’s specialized area of expertise, it will attract review on the reasonableness 
standard. 
 
To some extent, the decision in Alberta Teachers, which came next, answers Justice 
Deschamps query from the Alliance case, finding essentially that there is a presumption, when a 
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tribunal is interpreting its home statute, that the standard of review will be reasonableness.  And 
while that presumption can be displaced, the burden of doing so rests with the party seeking to 
invoke the correctness standard. 
 
Alberta Teachers involved a judicial review of an “implied decision” of a delegate of the 
Information and Privacy Commissioner to extend a statutory deadline for completing an inquiry 
into a complaint.  The decision was “implied” because the delegate was never asked to rule on 
the issue, meaning it was raised for the first time on judicial review.  The chambers judge 
quashed the decision, finding that the delegate had lost jurisdiction by not extending the 
deadline for the inquiry within the statutory time limit for doing so.  The Alberta Court of Appeal 
upheld the chambers judge’s decision, but the Supreme Court of Canada allowed the 
Commissioner’s appeal.  In the Supreme Court’s view, the implicit decision involved an 
interpretation by the delegate of the Commissioner’s home statute, and was therefore 
reviewable on a standard of reasonableness.  Further, the failure to raise the issue before the 
tribunal did not negate the deference owed.  Since there was no explicit basis for the implied 
decision, the Court found it could consider reasons which could have been offered in support of 
the decision.  In this case, those reasons could be found in other decisions of the 
Commissioner.  On that basis, the Court found the decision to be reasonable. 
 
With respect to the standard of review, Rothstein J. writing for the majority said this at para. 34:   
 

The direction that the category of true questions of jurisdiction should be 
interpreted narrowly takes on particular importance when the tribunal is 
interpreting its home statute. In one sense, anything a tribunal does that 
involves the interpretation of its home statute involves the determination of 
whether it has the authority or jurisdiction to do what is being challenged on 
judicial review. However, since Dunsmuir, this Court has departed from that 
definition of jurisdiction. Indeed, in view of recent jurisprudence, it may be 
that the time has come to reconsider whether, for purposes of judicial 
review, the category of true questions of jurisdiction exists and is necessary 
to identifying the appropriate standard of review. However, in the absence 
of argument on the point in this case, it is sufficient in these reasons to say 
that, unless the situation is exceptional, and we have not seen such a 
situation since Dunsmuir, the interpretation by the tribunal of “its own 
statute or statutes closely connected to its function, with which it will have 
particular familiarity” should be presumed to be a question of statutory 
interpretation subject to deference on judicial review. [emphasis added] 

 
And further this, at para. 39: 

 
What I propose is, I believe, a natural extension of the approach to 
simplification set out in Dunsmuir and follows directly from Alliance (para. 
26). True questions of jurisdiction are narrow and will be exceptional. When 
considering a decision of an administrative tribunal interpreting or applying 
its home statute, it should be presumed that the appropriate standard of 
review is reasonableness. As long as the true question of jurisdiction 
category remains, the party seeking to invoke it must be required to 
demonstrate why the court should not review a tribunal’s interpretation of its 
home statute on the deferential standard of reasonableness. 

 



7 
 
However, the majority’s “presumptive approach” was criticized by both Justice Binnie and 
Justice Cromwell.  Cromwell J. in particular was concerned that the suggested “extinction” of the 
correctness standard would render the constitutional guarantee of judicial review “an empty 
shell” (para. 102).  He argued that, even within “home statutes”, there would be legal questions 
the resolution of which the legislature did not intend to leave to the tribunal (para. 98).  For his 
part, Mr. Justice Binnie could see a rationale for preserving the correctness standard on at least 
a conceptual level, but would have avoided creating a presumption of reasonableness, which, in 
his view, only added an unnecessary extra step to the analysis (paras. 78-89). 
 
Unfortunately, despite the rather spirited debate in Alberta Teachers, the Supreme Court of 
Canada’s next several administrative law decisions are unanimous in their application of the 
reasonableness standard.6

 

  Apparently the resolution of the debate will have to wait for another 
day. 

Closer to home, the most straightforward application of the principles in Alberta Teachers arises 
in the BC Court of Appeal’s decision in Friends of Davie Bay v. Province of British Columbia, 
2012 BCCA 293.  The Environmental Assessment Office (EAO) had determined that a 
proposed quarry on Texada Island was not a project that required an environmental 
assessment.  The Friends sought judicial review, arguing for a standard of correctness; they 
were unsuccessful.  On appeal, the Court of Appeal canvassed previous authorities regarding 
the meaning of “true questions of jurisdiction” and relied on Alberta Teachers in finding that, the 
statutory question at issue involved interpretation of an enactment closely connected to the 
EAO’s function, but was not one of the narrow or exceptional questions of true jurisdiction, and 
therefore the applicable standard of review was reasonableness. 
 
Similar to Alberta Teachers, the decision in School District No. 49 (Central Coast) v. British 
Columbia (Information and Privacy Commissioner), 2012 BCSC 427, involved judicial review of 
an “implied decision”.  The Acting Information and Privacy Commissioner had determined that 
the Board of Education could not rely on the discretionary exemption for information subject to 
solicitor-client privilege under s. 14 of the Freedom of Information and Protection of Privacy Act, 
RSBC 1996, c 165, in withholding certain records.  On judicial review, the Court found that 
implicit in that decision was a determination that the Commissioner had jurisdiction to adjudicate 
questions of solicitor-client privilege.  The Court noted that it was a decision regarding the 
interpretation of the Commissioner’s home statute and therefore might be a decision to which 
deference would be expected to be owed (para. 34), all of which is in keeping with Alberta 
Teachers.   
 
However, the Court went on to find that the applicable standard of review was actually 
correctness, regardless of whether the issue was characterized in the manner advocated by 
Rothstein (an exceptional issue going to jurisdiction or vires) or Cromwell (an issue that upon a 
full consideration of the legislative intent must be determined correctly) in Alberta Teachers.  
The Court found that solicitor-client privilege is a fundamental substantive right and the 
determination of that right was “a critical issue that the legislature must have intended be 
decided correctly.  It is an issue that raises squarely the jurisdiction of the Commissioner” (para. 
35).  Ultimately, the Court found that although the Commissioner had jurisdiction to adjudicate 
questions of solicitor-client privilege, in this case, his conclusion was incorrect.  Considering that 
the Commissioner has specialized expertise in the determining issues relating to the disclosure 

                                  
6 Halifax (Regional Municipality) v. Nova Scotia, 2012 SCC 10; Catalyst Paper Corp. v. North Cowichan 
(District), 2012 SCC 2; Doré v. Barreau du Québec, 2012 SCC 12. 
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of sensitive information, one might wonder how this decision can be reconciled with the 
“presumptive approach” advocated by the majority in Alberta Teachers. 
 
Along the same lines, but perhaps easier to reconcile with the narrow conception of 
“jurisdictional issues” subject to a correctness standard of review is the decision in Demings v. 
Workers’ Compensation Appeal Tribunal, 2012 BCSC 475.  The question there was whether or 
not the Review Board was given jurisdiction to reconsider decisions of the former Boards of 
Review (the claim had been ongoing for decades and, as a result, the workers’ compensation 
legislation and decision-making framework had undergone a number of significant changes).  
The Court characterized the question as one of statutory interpretation lying “at the heart of the 
Review Board’s authority to hear and decide appeals from decisions of the WCB” (para. 121).  
On that basis, the Court found it to raise a question of true jurisdiction in the narrow sense 
discussed in Alberta Teachers, and was therefore reviewable on a standard of correctness. 
 
Even if the decision in Demings is easier to understand as raising a true question of jurisdiction, 
there does appear, at least from a cursory review, to be a somewhat greater willingness to 
characterize matters as jurisdictional by the BC courts.  Or perhaps, it is simply just a greater 
reluctance to let go of the “old ways” and to embrace the more deferential approach promoted 
by the Supreme Court of Canada.  No matter which way it is framed, it will be interesting to 
watch, over the next year, what types of decisions the BC courts will determine are “exceptional” 
enough to warrant review on a standard of correctness. 
 
Alberta Teachers is also referred to in a number of decisions for the proposition that even where 
an issue is not raised before the decision-maker at first instance, that failure is not necessarily 
fatal to raising the argument on judicial review.  In Vandale v. Workers’ Compensation Appeal 
Tribunal, 2012 BCSC 831, the Court determined that it ought to consider the issue of whether 
the interpretation of the Appeal Division decision by WCAT was patently unreasonable, even 
though it wasn’t raised before WCAT.  The Court said the issue was “straightforward”, 
presumably in contrast to issues which require an evidentiary record, or over which a tribunal is 
given exclusive jurisdiction.  See also Jozipovic v. Workers’ Compensation Appeal Tribunal, 
2012 BCCA 174, at para. 46, where the Court of Appeal relied on Alberta Teachers in finding 
that, although not raised directly before WCAT on the original appeal, there had been ample 
opportunity for the issue of the validity of one of the board of directors’ policies to have been 
addressed by WCAT, and it was therefore appropriate to deal with it on judicial review.  
 
 
IV. Jurisdictional Issues: 
 
A. Scope of Judicial Review of Multi-level Tribunal Decisions 
 
A number of administrative bodies in BC have multiple, internal levels of decision-making that 
can, or should, be exhausted before a matter is brought to judicial review.  In some cases, like 
under the Workers’ Compensation Act, there is an initial determination by a body, followed by 
an internal appeal to a tribunal, and then a reconsideration of that appeal.  In other cases, like in 
the residential tenancy legislative framework, there is simply an initial decision and then the 
ability to apply for reconsideration.   
 
Where such a scheme exists, the question has arisen on judicial review of what is properly 
included in the scope of the review.  In other words, does a judicial review include a review of 
the original decision, the reconsideration or both?  With its decision in United Steelworkers, 
Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers 
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International Union, Local 2009, v. Auyeung, 2011 BCCA 527 (“Auyeung”), the Court of Appeal 
attempted to definitely answer that question. 
 
Auyeung was an appeal of a dismissal of a judicial review of two related decisions – an original 
decision by the Labour Relations Board finding that the Union failed to meet its duty of fair 
representation, and then a subsequent decision of the Board refusing to grant leave to 
reconsider the original decision.  The Court considered whether it was appropriate to judicially 
review both decisions, and found that the judicial review was limited to a review of the decision 
to refuse leave for reconsideration.  Mr. Justice Chiasson characterized the Court’s role as 
limited to determining whether the decision to refuse leave was patently unreasonable, unfair or 
incorrect, and noted that the refusal decision would be based on whether the original decision 
was “inconsistent” with the principles of the Labour Relations Code, RSBC 1996, c 244, or 
whether there was new material evidence.  Underlying the decision is the Court’s recognition 
that the grounds for review of an original decision are limited under the Labour Relations Code, 
and to permit judicial review of the original decision would be to allow a petitioner to use the 
judicial review process to expand them (paras. 35, 46-47). 
 
Initially, the Court’s reasoning was adopted by the BC Supreme Court in relation to both judicial 
reviews of WCAT and Residential Tenancy Branch decisions.  In Pistell v. Workers’ 
Compensation Appeal Tribunal, 2012 BCSC 463 (“Pistell”), the petitioner sought judicial review 
of an original WCAT decision denying his appeal regarding compensation, and of the WCAT 
reconsideration decision which upheld it.  Adopting the reasoning in Auyeung, and citing the 
strong privative clause, the specialized nature of workers’ compensation issues and the 
extensive legislative scheme that governs them, the Court found that judicial review was only 
available on the reconsideration decision, but noted that the judicial review would be informed 
by the original decision (paras. 29-32).   
 
However, within the span of three months, the BC Supreme Court declined to follow Auyeung 
and Pistell, preferring instead the test for the scope of judicial review of WCAT reconsideration 
decisions set out in Asquini v. British Columbia (Workers’ Compensation Appeal Tribunal), 2009 
BCSC 62 (at paras. 42-49).  In Mitchell, v. Workers’ Compensation Appeal Tribunal, 2012 
BCSC 986, the Court noted the two differing lines of authority, but held that since Auyeung was 
decided in the context of the statutory regime created by Labour Relations Code, which is 
different in several respects from the legislative framework under which WCAT operates, there 
was a sufficient basis for not following Auyeung.   
 
In the Residential Tenancy context, the BC Supreme Court in Hudon v. British Columbia 
(Residential Tenancy Branch), 2012 BCSC 253, also followed Auyeung by confining the judicial 
review to the decision to dismiss the review application, rather than permitting a review of the 
original dispute resolution officer’s decision. But again, within a few months, the wisdom of 
adopting that course of action was cast into doubt.  In Schaper v. Beauchamp, 2012 BCCA 208 
(“Schaper”), the trial judge conducted a review of both levels of decisions, and the Court of 
Appeal acknowledged the existence of the decision in Auyeung, commented that the statutory 
framework under the Residential Tenancy Act, SBC 2002, c 78, was different and more narrow 
than that considered in Auyeung, and ultimately dodged the question by finding that the matter 
was not argued and since it would not impact on the results of the decision, it was not 
necessary to address it.  The reasoning in Schaper  – that electing to review only one of the 
decisions would not impact on the result – was also applied in Bennett v. Wamboldt, 2012 
BCSC 1251, where the Court considered the question of whether it could review both decisions 
an “open” one (para. 13).  The Court ultimately elected to deal with both decisions expressly 
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because the chambers judge in Schaper had done so, and because the petitioner at hand had 
sought review of both. 
 
Auyeung has also been expressly rejected in relation to judicial review of decisions of the 
Human Rights Tribunal and the Employment Standards Tribunal.  In Routkovskaia v. British 
Columbia (Human Rights Tribunal), 2012 BCCA 141 (“Routkovskaia”), at para. 24, the Court of 
Appeal said concisely: 
 

The operative administrative law framework in this case is different from 
that which was recently considered by this Court in United Steelworkers, 
Paper and Forestry, Rubber, Manufacturing, Energy Allied Industrial and 
Service Workers International Union, Local 2009 v. Auyeung, 2011 BCCA 
527. Relevant differences include that the British Columbia Labour 
Relations Board’s jurisdiction to reconsider is broader and is codified in s. 
141 of the Labour Relations Code, R.S.B.C. 1996, c. 244. It is also relevant 
that seeking reconsideration by the Board is an internal remedy that 
generally must be exhausted before applying for judicial review. As a result, 
the reasoning in United Steelworkers does not apply to these judicial review 
proceedings and the court below was not limited to solely reviewing the 
reconsideration decision.  

 
In Canwood International Inc. v. Bork, 2012 BCSC 578, a judicial review seeking to challenge 
not just the Employment Standards Tribunal’s decision and reconsideration, but also the original 
decision of the Director, the Court similarly declined to follow Auyeung, citing the reasoning in 
Routkovskaia, and the different statutory framework applicable to employment standards 
decisions.  The Court concluded that Auyeung was not intended to disturb the “existing 
conventional wisdom about the scope of review” in employment standards matters, and found 
that the review was in respect of both Employment Standards Tribunal decisions (paras. 40-41). 
 
Even in the labour relations context, there is evidence of the impractical effect of confining 
judicial reviews to just reconsideration decisions.  In B.C. Ferry and Marine Worker’s Union v. 
B.C. Ferry Services Inc., 2012 BCSC 663, the Court acknowledged at para. 7, based on 
Auyeung, that the only decision subject to review was the reconsideration decision.  However, 
at para. 8, the Court went on to say that because the reconsideration decision provided very 
little in the way of reasons and effectively adopted the reasons of the original decision, “the 
parties have therefore agreed that I can treat the Original decision as the basis for review”.   
 
Judging by the reception that the Court of Appeal’s decision has received across a spectrum of 
adjudicative bodies, and even within the sphere where it was initially decided, it is likely only a 
matter of time before a 5-justice division will be sought to address the decision in Auyeung.  As 
with many things in administrative law, the issue is not so much with the principles, but with their 
application. 
 
 
B. Concurrent Jurisdiction 
 
In British Columbia (Workers’ Compensation Board) v. Figliola, 2011 SCC 52, the Supreme 
Court of Canada wrestled with a different jurisdictional question – if two tribunals have 
concurrent jurisdiction over the same subject matter, do they both get to weigh in?  Specifically, 
the issue before the Court was whether the BC Human Rights Tribunal could hear a subsequent 
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complaint that one of the Workers’ Compensation Board’s policies was discriminatory after the 
Board’s review division had already held it not to be. 
 
By way of background, the complainants in Figliola suffered from chronic pain.  As a first step, 
they sought compensation from the Workers’ Compensation Board, which granted them a fixed 
award in accordance with the Board’s Chronic Pain Policy.  The complainants sought review of 
the award by the review division, arguing that the Policy was unconstitutional and discriminatory 
contrary to s. 8 of the Human Rights Code, RSBC 1996, c 210.  The review division upheld the 
policy, and the complainants attempted to appeal to WCAT.  However, before their appeal could 
proceed, the legislation was amended to remove WCAT’s ability to apply the Human Rights 
Code.  Although an appeal to WCAT was not available, it was still open for the complainants to 
seek judicial review of the review division’s decision.  They chose not to seek judicial review, 
and instead brought a complaint before the Human Rights Tribunal, again alleging that the 
Policy was contrary to s. 8 of the Human Rights Code. 
 
The Board brought a motion before the Tribunal arguing that the Tribunal ought to dismiss the 
complaint without a hearing.  The Tribunal has this gate-keeping power in a number of 
circumstances, including if the subject matter of the complaint has been “appropriately dealt 
with” in another proceeding.  The Tribunal refused to dismiss the complaint, holding the matter 
had not been adequately dealt with by the Board’s review division and that the subsequent 
complaint did not constitute a collateral attack.  The Board successfully sought judicial review on 
the basis of the principles of mootness, res judicata, issue estoppel, collateral attack and abuse 
of process.  The BC Court of Appeal, however, allowed the Tribunal’s appeal (2010 BCCA 77), 
finding that the Tribunal retained concurrent jurisdiction to adjudicate a complaint even though 
the same issue was being raised before or dealt with by another body.  Further the Court found 
that the Code contemplated a subsequent adjudication by the Tribunal.  
 
The Supreme Court of Canada overturned the BC Court of Appeal’s decision and dismissed the 
complaint.  Writing for the majority, Justice Abella characterized the issue as how the Tribunal’s 
discretion to refuse to hear a complaint already appropriately dealt with “ought to be exercised 
when another tribunal with concurrent human rights jurisdiction has disposed of the complaint” 
(para. 2).  The Court agreed the Tribunal’s decision was discretionary, but held that the proper 
approach to the exercise of discretion involves embracing not the technical elements of, but the 
principles underlying, issue estoppel, collateral attack and abuse of process – namely “the 
pursuit of finality, fairness, and the integrity of the justice system by preventing unnecessary 
inconsistency, multiplicity and delay” (para. 36).  
 
The Court found that the Tribunal’s decision to proceed with the complaint, in the face of the 
review division’s decision, was antithetical to those principles, permitting “relitigation in a 
different forum… in search of a more favourable result” (para. 47).  In essence, the complaint 
was a “collateral appeal” to the Tribunal, and the Tribunal, in exercising its disrection to hear the 
complaint, improperly cast itself as a sort of court on judicial review by focusing on whether the 
Board’s process met the necessary procedural requirements for the complaint to have been 
“appropriately” dealt with (para. 49).  As the Tribunal’s exercise of discretion was not based on 
relevant factors, the Court found the discretionary decision patently unreasonable (the standard 
applicable under s. 59 of the ATA).  Ultimately, having determined that sending the matter back 
for “an inevitable result” would be a further waste of time and resources, the Court simply 
dismissed the complaint itself (para. 54) – a relatively rare occurrence in administrative law. 
 
Interestingly, the decision in Figliola has not been referred to very often by courts in BC in 
relation to its approach to concurrent jurisdiction.  Perhaps the Supreme Court of Canada’s 
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guidance was clear enough that there hasn’t really been much of a need.  The BC Court of 
Appeal did mention Figliola briefly in its decision in Auyeung.  In that case, the original panel of 
the Employment Standards Tribunal had deferred to the delegate’s interpretation of the 
Employment Standards Act, and the reconsideration panel declined to consider that a 
reviewable error.  At para. 77 of Auyeung, the Court of Appeal commented that deferring to 
another tribunal’s statutory interpretations when they fall within an area of shared competence is 
consistent with the decision in Figliola.    
 
Where Figliola has been cited most often in BC is for the principle that the Human Rights 
Tribunal’s “gate-keeping” decisions are discretionary in nature, and therefore attract the patently 
unreasonable standard of review under the ATA.7

 
  

 
V. Role of Tribunal Counsel 
 
The question of the appropriate role of tribunal counsel on a judicial review hearing is another 
area of administrative law where judicial opinion in BC seems to remain unsettled.  Section 15 
of the Judicial Review Procedure Act, RSBC 1996, c 241, provides that a decision-maker whose 
decision is challenged must be served with the petition for judicial review and may, at their 
option, be a party to the application.  While it is generally agreed that the decision-maker’s 
participation on such an application is limited, over the years, the courts in BC appear to have 
struggled with whether to set the bounds of that participation at more or less restrictive levels.  
In November 2011, in the context of an appeal from a dismissal of a petition for judicial review, 
the BC Court of Appeal considered the evolution of judicial thinking on the subject in addressing 
a motion to strike a factum filed by counsel for WCAT, and came to rest squarely on the more 
restrictive side. 
 
The decision in Henthorne v. British Columbia Ferry Services Inc., 2011 BCCA 476 
(“Henthorne”), began with a complaint made by Henthorne to the Workers’ Compensation Board 
that, in terminating his employment, BC Ferries had acted contrary to the “whistle-blower 
protection” provisions in the Workers Compensation Act, RSBC 1996, c 294.  When the Board 
accepted the complaint, BC Ferries appealed to WCAT, which overturned the Board’s order that 
Henthorne’s employment be reinstated.  Henthorne’s petition for judicial review was dismissed, 
giving rise to the appeal.  Counsel for WCAT had participated in the original judicial review 
hearing, and the BC Supreme Court had dismissed an objection to WCAT’s participation.  A 
similar objection was raised on the appeal, by way of an express motion to strike the factum 
filed on behalf of WCAT. 
 
The Court of Appeal started its analysis of the issue (at paras. 30-32) by looking back to the 
Supreme Court of Canada’s decision in Northwestern Utilities Ltd. v. Edmonton, [1979] 1 SCR 
684 (“NWU”).  In that case, the Supreme Court of Canada had held that the Alberta Public 
Utilities Board had only “limited status” and could not be considered as a full party on the review 
of its own decision.  According to the Court, such limits were necessary, both to avoid placing 
an “unfair burden” on the person challenging the decision (by having both the respondent and 
the decision-maker stacked against them), and to avoid discrediting the decision-maker’s 
impartiality on future matters.  Until 1989, the prevailing wisdom appeared to be that a decision-
maker appearing on a judicial review should avoid comment on the merits of the challenge, and 
confine its submissions to matters involving its jurisdiction. 
                                  
7 See Goddard v. Dixon, 2012 BCSC 161 and McIntosh v. Metro Aluminum Products Ltd., 2012 BCSC 
345. 
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However, in 1989, the Supreme Court of Canada’s decision in CAIMAW, Local 14, v. Paccar of 
Canada Ltd., [1989] 2 SCR 983 (“Paccar”) raised some doubts about the rigidity of the limits set 
by NWU.  In Paccar, three of six justices held that it was appropriate for the Labour Relations 
Board to make submissions about the standard of review as well as the reasonableness of its 
decision, since the Board was best positioned to draw the Court’s attention to considerations 
which, owing to the Board’s specialized expertise, “may render reasonable what would 
otherwise appear unreasonable” to a person not familiar with the area (Henthorne, paras. 33-
34). 
 
The Court of Appeal next considered (at paras. 35-36) the Ontario Court of Appeal’s decision in 
Ontario (Children’s Lawyer) v. Ontario (Information and Privacy Commissioner) (2005), 75 OR 
(3d) 309 (“Children’s Lawyer”).  The Ontario Court of Appeal had advocated a more flexible 
approach to determining the scope of a decision-maker’s participation, based on the competing 
goals of ensuring a fully informed adjudication of the issues and maintaining the impartiality (and 
appearance of impartiality) of the decision-maker.  So, for example, where the judicial review 
application would otherwise be unopposed, the Ontario Court of Appeal contemplated a larger 
role for tribunal counsel, to ensure the issues would be fully presented. 
 
After briefly canvassing the BC case authorities at paras. 37-39,8 the Court of Appeal concluded 
that, with one notable exception, the authorities are “clearly in favour of applying [NWU]” (para. 
41), and limiting submissions by tribunal counsel to matters relating to jurisdiction, standard of 
review and possibly explaining the record.  The Court went on to say that even if a more 
“balanced approach” were to be mandated9

 

 in BC, it still wouldn’t have permitted WCAT to 
make the submission it had advanced in the present case.  The issues in Henthorne were 
issues of fact and mixed fact and law, not of jurisdictional error or the appropriate standard of 
review.  Further, since BC Ferries, which was seeking to uphold WCAT’s decision, was well-
represented, the Court of Appeal held there was nothing that WCAT could usefully add, and 
therefore fairness concerns weighed heavily against WCAT’s participation (para. 42).  In the 
end, the Court of Appeal struck WCAT’s factum, and noted that a court should not hesitate to 
make a costs order against a tribunal if necessary to ensure appropriately limited participation 
(para. 44). 

The one notable exception identified by the Court of Appeal in Henthorne was the Court of 
Appeal’s earlier decision in Global Securities Corp. v. British Columbia (Executive Director, 
Securities Commission), 2006 BCCA 404.  At para. 60 of that decision, Madame Justice Rowles 
had commented that, to the extent NWU had been taken as a hard and fast rule, it “may be due 
for re-evaluation”.  That comment has been picked up on by courts in other cases, such as 
British Columbia (Public Safety and Solicitor General) v. Stelmack, 2011 BCSC 1244, where the 
BC Supreme Court expressly said that it preferred the comments of Madam Justice Rowles that 
NWU should be re-evaluated in light of Children’s Lawyer.  In that case, the Court arguably 
relied on the principles articulated in Children’s Lawyer in accepting all of the relatively wide-

                                  
8 Including Lang v. British Columbia (Superintendent of Motor Vehicles), 2005 BCCA 244, and Timberwolf 
Log Trading Ltd. v. British Columbia (Commissioner), 2011 BCCA 70 – both of which endorsed a more 
restricted role for tribunal counsel. 
99 It is a bit unclear what the Court meant by using the word “mandated”.  It may be that the Court was 
simply considering a decision by a division of 5 justices of the Court of Appeal, establishing Children’s 
Lawyer as the appropriate approach, or it may be that the Court was actually contemplating the possibility 
of legislation to clarify the scope of participation by tribunal counsel on judicial review.  It will be 
interesting to see if anything comes of that comment in the future. 
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ranging submissions made on behalf of the Commissioner because of the need to be fully 
informed, and because the submissions did not go to the merits of the decision (paras. 143-
162).   
 
Even post-Henthorne, there is an apparent reluctance to be “bound” by the strict approach of 
NWU.  For example, in Goulding v. Workers’ Compensation Board, 2012 BCSC 280, counsel 
for WCAT proactively drew the BC Supreme Court’s attention to the limits on the scope and 
nature of submissions that he could properly make.  His submissions were confined to a review 
of applicable legislation and policies, the standard of review and references to parts of the 
record that could permit a determination that the decisions under review were not patently 
unreasonable.  The Court found that WCAT counsel had respected the applicable limits, but the 
rationale for that finding echoes the language of balance from Children’s Lawyer.  At para. 33, 
the Court said:  
 

Given the complexity of the legislative, regulatory and policy framework and 
the structures of the Board and WCAT, and the fact that there was no one 
to argue the “other side” [citation omitted], it was helpful to have counsel for 
WCAT outline the specialized framework and provide the Court with 
relevant authorities in addition to those provided by [the petitioner]. 

 
Although it may have been raised at the hearing, the Court’s decision does not make any 
mention of the recent decision in Henthorne.  One can only surmise the reason.  What does 
seem clear, however, is that despite the Court of Appeal’s attempt to clarify the law in BC 
regarding the role of tribunal counsel on judicial review applications, the debate on this issue is 
likely to continue. 
 
 
VI. Conclusion 
 
As with every year that passes, 2012 has seen several interesting developments in 
administrative law.  No doubt there are other cases or areas which have not been included in 
this brief review and which are equally interesting at present, or which will, with subsequent 
reliance, become even more significant.  But that is, in some ways, what makes the area of 
administrative law so engaging.  As a system designed to respond to the variable ways in which 
we order our society, it cannot help but remain as dynamic as the society it serves. 


