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President’s Message 2012
For 15 years, BCCAT
has served as an im‐
portant facilitator in
the development and
improvement of the
administra ve jus ce
system in B.C.
through delivery of
educa onal and train‐
ing courses to count‐
less tribunals, boards
and agencies (both in
BC and beyond),
through our informa‐
ve and popular an‐
nual conferences, and
through provision of
important comments
on governmental ini ‐
a ves. As an organi‐

za on, we con nue to
grow and adapt to meet
the changing needs of ad‐
ministra ve jus ce in B.C.
Our new Board of Direc‐
tors and execu ve will
con nue to ensure that
BCCAT meets these needs
and challenges.

the coming year, including
a members‐only area. In
addi on, we have devel‐
oped a new database to
allow BCCAT to be er
communicate with our
members and tribunals.

Website/Database Chang‐
es:

The educa on commi ee
chair, Heather MacNaugh‐
ton, and the various course
coordinators con nue to
deliver top quality pro‐
grams and training in ad‐
ministra ve jus ce.

The Board has developed a
re‐designed website and
encourage our members to
have a look at it at
www.bccat.net and pro‐
vide feedback. We will be
adding more features in

Educa on:

Con nued on Page 3
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Mediation—Art, Science or Maybe a Bit of Both!
By Debbie Cameron
People o en ask me,
how do you mediate?
What are the a ributes
and skills of an eﬀec‐
ve mediator? What

style of media on do you
prac se? What secret
strategies do you use to
move the par es toward
mutual agreement? My
response is always the
same: it’s not rocket sci‐

ence. It involves problem
solving approaches that
each of us use in our eve‐
ryday life. It’s kind of like
riding a bicycle.
Con nued on Page 2
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Mediation—Art, Science or Maybe a Bit of Both! - Continued

Mediation is often
defined as assisted
negotiation.

Most of us know how to
ride a bike; but we may
not be able to explain
the science behind it.
The art is in the execu‐
on; the science is the
culmina on of factors
that allow us to move
forward on two wheels.
Similarly, the prac se of
media on is an art, but it
is science that allows the
media on process to
eﬀec vely resolve dis‐
putes. Like riding a bicy‐
cle, a person can medi‐
ate without fully under‐
standing the science of
media on. At the same
me, the more one un‐
derstands the science,
the greater the opportu‐
ni es for improving
one’s prac se of the art
of media on.
Learning something new
is o en daun ng. Re‐
member when you first
learned to ride a bike?
The first me demanded
the most eﬀort. While
the fear of falling may
have hindered you, the
exhilara on of self pro‐
pelled mo on may have
spurred you onward.
Each me you prac sed,
your brain incorporated
the experience. At some
point you develop a solid
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neural pathway that al‐
lows you to recall how to
ride the bike, no ma er
how long it has been
since you last did it.
So it is with media on.
Trying something new
o en causes us to fear
failure given our limited
skills. Natural jus ce
concerns resul ng from
the shi from the legal
paradigm to the media‐
on paradigm may fur‐
ther reduce interest and
tolerance for the ac vity.
However, if we endeav‐
our to understand the
media on process these
feelings may be mi gat‐
ed.
Media on is o en de‐
fined as assisted nego a‐
on. The prac se of me‐
dia on involves iden fy‐
ing, synthesising, and
applying the a ributes,
skills and techniques
needed to foster an envi‐
ronment conducive to
nego a on. Eﬀec ve
mediators listen to un‐
derstand, seek infor‐
ma on through eﬀec ve
ques oning, manage
emo ons, clarify inter‐
ests, brainstorm solu‐
ons, and assess obsta‐
cles to implementa on.
In applying these skills
the mediator must en‐
gender trust and rapport
with the par es. A medi‐

ator who is respected by
the par es is more likely
to be eﬀec ve in the art
of persuasion. It is this
process of building prob‐
lem solving rela onships
and crea ng forward
momentum that is o en
characterized as the art
of media on. We are
familiar these skills be‐
cause we have used
them since childhood.
If we know how to medi‐
ate, what is holding us
back? Is it the desire for
success? Is it the fear of
failure? What is success
in the context of media‐
on? Blackburn (2003)
defines procedural jus‐
ce as “the element of
jus ce concerned with
the applica on of laws,
rather than the content
of laws themselves.”
Cropanzano and Green‐
berg (1997) define it as
“perceived fairness of
procedures used to de‐
termine outcomes.” As a
mediator for eighteen
years it is my observa on
that the par es’ sense of
procedural jus ce has a
significant influence on
percep ons of substan‐
ve jus ce outcomes.

Con nued on Page 3
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President’s Message 2012—Continued
The commi ee is currently
involved in upda ng our
courses, such as
“Administra ve Jus ce for
Decision‐Makers”, “Decision‐
wri ng”, and “Administra ve
Jus ce for Decision‐Makers
in Post Secondary Ins tu‐
ons”. In addi on, upon
request, we tailor courses
for specific organiza ons, as
we have done for the Bench‐
ers of the Law Society of
B.C., U.B.C., and organiza‐
ons in the N.W.T. and Al‐
berta.
For more infor‐
ma on on BCCAT’s courses,
go to h p://www.bccat.net/
Courses/Schedule.asp.
Annual Conference:
Our Conference Commi ee
is working hard on pu ng
on another quality educa‐

onal conference centred
primarily on alterna ve dis‐
pute resolu on in adminis‐
tra ve jus ce, to be held
October 1, 2012 at the River
Rock Hotel, Richmond, B.C.
with a possible second day
of workshops on October 2,
2012 Mark your calendars
now for another excellent
event with a faculty of expe‐
rienced and knowledgeable
presenters and speakers.

and if you are interested in
serving, we would love to
have you on board. Please
contact me through regis‐
trar@bccat.net.
We thank everyone who we
work with and support us in
our eﬀorts to improve and
enhance our administra ve
jus ce system.
To this end, the Board of
Directors looks forward to
another great year,

Conclusion:

The 2012
Conference
will be held
October 1,

BCCAT will be spending this
next year on reviewing our
organiza onal structure and
needs and invite any feed‐
back that members can give
to BCCAT on this. In addi‐
on, BCCAT would not be
able to operate without the
re‐less eﬀorts of volunteers

Simmi K. Sandhu, President
Bri sh Columbia Council of
Administra ve Tribunals

2012 at the
River Rock
Hotel in
Richmond, BC.

Mediation—Art, Science or Maybe a Bit of Both! - Continued
This observa on is rein‐
forced by Goldberg and
Shaw’s (2007) survey of 216
advocates in media on.
Their research suggests that
the ability to gain the confi‐
dence of the par es is more
indica ve of a successful me‐
diator than any other skill.
Confidence building a rib‐
utes include being friendly,
demonstra ng empathy, and
being respec ul. Also im‐

portant is the ability to con‐
vey honesty and integrity, to
respect confidences, be non‐
judgemental, and the ability
to think on one’s feet. It is
also important to have a
working knowledge of con‐
tracts and contract law
(Goldberg and Shaw, p. 398).
It is only a er confidence
building that process skills
come into play. A mediator
talented in these processes

is an obedient listener, pa ent, persistent,
tac ul in their ques oning and crea ve while
providing useful evalua ons and/or “reality
checks”.
In a separate study Goldberg and Shaw iden fy
causes of mediator failure. The most dras c
demonstra ons of a mediator’s lack of integrity
include inconsistent evalua ons, disclosed confi‐
dences, bias, failure to demonstrate interest or
understanding of the dispute and poor prepara‐
on (Goldberg and Shaw, p. 414).
Con nued Page 4
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Mediation—Art, Science or Maybe a Bit of Both! - Continued

It is only after
confidence
building that
process skills come
into play.

BCCAT

Returning to our bicycle
metaphor, if we can ride
the bike, how can an un‐
derstanding of the sci‐
ence improve perfor‐
mance? Newton’s laws
of mo on and gravity tell
us that for every ac on
there is an equal but op‐
posite, reac on. Conse‐
quently, we learn that
standing while you pedal
up a hill increases the
force on the pedals and
therefore the forward
momentum of the bike.
Similarly, isolated leg
workouts assist to devel‐
op the muscles used in
cycling and stronger mus‐
cles equal improved out‐
put.
Media on like many oth‐
er professions draws on
both natural science and
the social sciences. Biolo‐
gy and physiology help
inform our knowledge of
the brain, autonomic
nervous system and the
role of hormones in con‐
flict. The social sciences
help us understand indi‐
vidual psychology, social
groups and processes,
while social psychology
bridges the gap between
personality, values and

NEWS

the mind, with social struc‐
ture and culture. These two
branches of scien fic re‐
search help us categorize
human behaviours as re‐
sul ng from either nature
or nurture. This knowledge
enables us to develop and
adopt strategies that ad‐
dress inden fied needs.
For example, understand‐
ing the psychology of ego
allows us to understand the
value of listening, not only
as a vehicle for informa on
gathering, but also in the
promo on of self esteem.
In the same way, under‐
standing the tug of war
between the amygdala (the
feeling part of the brain)
and the pre‐frontal cortex
(the thinking part of the
brain) during highly
charged situa ons fosters a
mediators awareness of
the importance of emo‐
onal intelligence in mod‐
elling behaviour, and in
mentoring the par es in
the skills of emo onal man‐
agement.
In media on, much like
riding bicycle, the blend of
art and science assists us to
improve our cra . More
significantly, applying this
knowledge in our eﬀorts to

cul vate the a ributes,
skills, and techniques that
support posi ve percep‐
ons of procedural jus ce
provide us with incen ves
and opportuni es to be‐
come eﬀec ve mediators.
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Tribunal Independence and Bias—Bror v. College of Veterinarians of BC, 2011 BCSC 486
By Lisa Wong
In Brar v. College of Veteri‐
narians of BC, 2011 BCSC
486, a number of Indo‐
Canadian veterinarians al‐
leged that the College of
Veterinarians discriminated
against them on the basis of
race. The hearing before a
single member of the Human
Rights Tribunal began in Sep‐
tember 2007 and occupied
some 200 days of hear‐
ings. In July 2010, the mem‐
ber advised the par es, by
reading a prepared state‐
ment into the record, that
her appointment was set to
expire on July 31 and that
despite her requests she
would not be reappoint‐
ed. She said the only possi‐
bility for her con nued ap‐
pointment would be a 6‐
month Chair’s appointment
under s. 6 of the Administra‐
ve Tribunals Act (ATA), and
that this would not be ad‐
dressed un l a new Chair is
appointed in August
2010. The member then
adjourned the balance of the
hearing dates scheduled for
July.
The veterinarians wrote to
the A orney General and to
the exi ng Tribunal Chair to
reappoint the member, call‐
ing the failure to reappoint‐
ed a deep aﬀront to the de‐
cision‐making independence
of this member and to the
integrity and independence
of the tribunal.

An ar cle in the Vancouver
Sun the same day quoted
one of these veterinarians as
saying the failure to reap‐
point the member was “yet
more evidence of discrimina‐
on against Indo‐Canadian
veterinarians”.
The College of Veterinarians
took the posi on that the
member didn’t have to ad‐
dress her reappointment
issue with the par es and
that by doing so, she had
poli cized the situa on to
the point that it would be
impossible for her to con n‐
ue; it said that as the oppos‐
ing party (the veterinarians)
had advocated for the mem‐
ber’s reappointment, the
member “will reasonably be
perceived by [the College] to
be in the [veterinarians’]
debt”. On August 12, 2010,
the (new) Ac ng Chair au‐
thorized the member to con‐
nue with the hearing un l
its conclusion.
Within a month, the College
of Veterinarians filed for ju‐
dicial review at the B.C. Su‐
preme Court, saying the
member should recuse her‐
self on the grounds of rea‐
sonable apprehension of
bias. The BC Supreme Court
relied on the Supreme Court
of Canada’s finding in
Wewakyum Indian Band v.
Canada, 2003 SCC 45, as
summarized by the B.C.
Court of Appeal in Taylor
Ventures Ltd. (Trustee of) v.

Taylor, 2005 BCCA 350, for
determining whether a rea‐
sonable apprehension of
bias has been made out:
i. a judge’s impar ality is
presumed
Ii. A party arguing for dis‐
qualifica on must establish
that the circumstances jus ‐
fy a finding that the judge
must be disqualified
Iii. The criterion of disqualifi‐
ca on is reasonable appre‐
hension of bias
Iv. The ques on is what
would ain informed, reason‐
able and right‐minded per‐
son, viewing the ma er real‐
is cally and prac cally, and
having thought the ma er
through, conclude
V. the test for disqualifica‐
on is not sa sfied unless it
is proved that the informed,
reasonable, and right‐
minded person would think
that it is more likely than not
that the judge (i.e. tribunal
member), whether con‐
sciously or unconsciously,
would not decide fairly
Vi. The test requires demon‐
stra on of serious grounds
on which to base the appre‐
hension
Vii. Each case must be exam‐
ined contextually and the
inquiry is fact‐specific
(emphasis in original)
The Court dismissed the pe‐
on for judicial review rul‐
ing that, given the poten al
Con nued Page 6

Within a
month, the
College of
Veterinarians
filed for
judicial review
at the BC
Supreme
Court.
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Tribunal Independence and Bias—Bror v. College of Veterinarians of BC,
2011 BCSC 486—Continued

The Court found
the member’s
statement neutral
and concerned
with the process

impact on the hearing
process, the member was
obligated to advise the
par es of her non‐
reappointment. Although
it was unfortunate that
the member did not men‐
on that the chair could
authorize her to con nue
with the hearing un l its
conclusion (under sec on
7 of the ATA), her omis‐
sion in this regard was not
misleading because the
wri en evidence showed
that both par es were
well aware of this possibil‐
ity.

The Court found the mem‐
ber’s statement neutral and
concerned with the process,
and concluded that the
“en rely inappropriate” in‐
terven ons by the veterinar‐
ians and their “highly im‐
proper” statements to the
newspapers, which had the
poten al to suggest the
alignment of the member
with one side’s cause, can‐
not “serve as a basis for [the
member’s] removal” when
they were not encouraged
or accepted by her
Reitera ng that the pre‐
sump on of impar ality ap‐
plies to the member, the

court strongly rejected the
asser on that this presump‐
on of impar ality could be
displaced by the ac ons of the
veterinarians. It said “while
the ac ons and words of the
[veterinarians] in seeking
Member Parracks’ re‐
appointment were en rely
inappropriate, I find that
when the reasonable appre‐
hension of bias inquiry is
properly focussed on the
eﬀect of those words and ac‐
ons upon Member Parrack’s
state of mind, viewed objec‐
vely as required by
Wewakyum, no reasonable
apprehension of bias arises”.

Adequacy of Reasons and the Standard of Review—Newfoundland and Labrador
Nurses’ Union v. Newfoundland and Labrador (Treasury Board) 2011 SCC 62
By Simmi Sandhu
Where a decision of an
administra ve decision
maker significantly impacts
on the rights of an aﬀected
person, a decision maker is
required to give reasons as
an element of the duty for
procedural fairness (Baker
v. Minister of Ci zenship
and Immigra on (1999) 2
SCC 817).
In Newfoundland and Lab‐
rador Nurses’ Union v.
Newfoundland and Labra‐
dor (Treasury Board) 2011
SCC 62 (2011), the SCC
ruled on the role and ade‐
quacy of reasons and the
BCCAT
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standard of review and pro‐
cedural fairness
In the Newfoundland deci‐
sion, the Court reviewed the
decision of a labour arbitra‐
tor’s award regarding the cal‐
cula on of vaca on benefits.
In a 12 page decision, the ar‐
bitrator outlined the facts,
the arguments of the par es,
the relevant provisions of the
collec ve agreement, inter‐
pre ve principles, and the
decision itself. The standard
of review was
“reasonableness” and the
issue was not only whether
the outcome falls within the
range of possible outcomes,
but also whether the reasons

set out a line of analysis that
reasonably supports the con‐
clusion reached. On judicial
review, the arbitrator’s rea‐
sons were found to be insuﬃ‐
cient and therefore, unrea‐
sonable.
The Supreme Court confirmed
that in determining whether a
decision is reasonable, the
inquiry for a reviewing court
is about “jus fica on, trans‐
parency and intelligibil‐
ity” (Dunsmuir v. New Bruns‐
wick, 2008 SCC
9). In assessing whether the
decision is reasonable in light
of the outcome and the rea
Con nued Page 7
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Adequacy of Reasons and the Standard of Review—Newfoundland and Labrador Nurses’ Union v.
Newfoundland and Labrador (Treasury Board) 2011 SCC 62—Continued
sons, the Court said the courts
must show “respect for the de‐
cision‐making process of adjudi‐
ca ve bodies with regard to
both the facts and the law” and
in doing so may look to the rec‐
ord.

ever subordinate, leading to
its final conclusion but that, if
the reasons allow the review‐
ing court to understand why
the tribunal made its decision
and permit it to determine
whether the conclusion is
within the range of acceptable
The Supreme Court held that a outcomes, the Dunsmuir crite‐
decision maker is not required ria are met. The Court went
on to say that it is an unhelp‐
to make an explicit finding on
each cons tuent element, how‐ ful elabora on to Baker to

suggest that alleged deficiencies or
flaws in the reasons fall under the
category of a breach of duty of pro‐
cedural fairness and that such chal‐
lenges should be made within the
reasonableness analysis. In this
case, the reasons showed the arbi‐
trator was alive to the ques on at
issue and came to a result well
within the range of reasonable out‐
comes.

BCCAT Education Courses—Decision Writing & Hearing Skills
Administra ve Jus ce – Prac ce & Procedures for Decision Makers
This 2 day course for new tribunal members on their role and responsibili es covers:
•Administra ve law and the principles of Natural Jus ce
•Conduc ng fair hearings and evalua ng evidence
•Wri ng clear, well‐reasoned decisions
•Independence, accountability and ethical conduct
Administra ve Jus ce – Prac ce & Procedure for Post Secondary Educa onal Ins tu ons
This 2 day course for specifically designed for decision makers in post secondary ins tu ons covers:
•Administra ve law and principles of Natural Jus ce
•Conduc ng fair hearings and evalua ng evidence
•Wri ng clear, well‐reasoned decisions
•Ethical and professional responsibili es for decision makers
Administra ve Jus ce – Prac ce & Procedure for Staﬀ Members
This 1 day course for tribunal support staﬀ covers:
•Basics of administra ve law and Natural Jus ce
•Introduc on to judicial review in administra ve law
•Working with natural jus ce and procedural fairness
•Dealing with diﬃcult clients
Decision Wri ng Workshop
This 2 day workshop, including lectures, discussions, wri ng exercises & individual feedback covering:
•Adopt a reader‐oriented perspec ve to making and wri ng decisions
•How to enhance logic and flow
•Wri ng clear, concise and coherent decisions
* Prerequisite course: Administra ve Jus ce – Prac ce & Procedures for Decision Makers
Hearing Skills Workshop
This 2 day workshop, including lectures, demonstra ons and group exercises covering:
•How to conduct fair and eﬀec ve hearings
•Guidelines for admi ng evidence
•Assessing credibility
•Ethical and independence principles
* Prerequisite course: Administra ve Jus ce – Prac ce & Procedures for Decision Makers
For more informa on on BCCAT educa on courses please visit www.bccat.net

The Supreme
Court confirmed
that in determining
whether a decision
is reasonable, the
inquiry for a
reviewing court is
about
“justification,
transparency and
intelligibility.

BCCAT ANNUAL EDUCATIONAL
CONFERENCE

BC Council of
Administrative Tribunals

MARK YOUR CALENDARS NOW!

PO Box 97196
Richmond Main Post Office
Richmond, BC V6X 8H3
Email: registrar@bccat.net

OCTOBER 1, 2012
At the River Rock Hotel

8811 River Road, Richmond, BC
Hear from experienced professionals in administrative law from across BC and North America. Sessions
will accommodate all levels of experience ranging from new appointees to seasoned decision-makers
Plenary Sessions On:

 Alternative Dispute Resolution in the Administrative Law Context

 On-line Dispute Resolution
 Cross-cultural Issues

Workshops On:

 Mediation Skills
 Hearing Skills
 Decision Writing

And More

And More

ALSO BY POPULAR DEMAND INTRODUCING AN ADDITIONAL DAY OF
MEDIATION SKILLS WORKSHOP
OCTOBER 2, 2012
At the River Rock Hotel
(Registration optional; limited to first 30 registrants)

Conference Registration Fee:

Mediation Skills Workshop Registration Fee:

BCCAT Members: $275 +HST

BCCAT Members: $150 +HST

Non—Members: $325 + HST

Non—Members: $175 + HST

[Note: You must be registered for the Conference
to attend the Mediation Skills Workshop]

